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The permissibility of combination between the compensation derived from the

tort and the amount of insurance.

This study aims at finding a just solution to the problem of gathering the injured
(the insured) both compensation derived from the tort and the amount of
insurance. The study is executed in a critical manner examining the current
legislative, judicial and juristic trends on the issue.

We have tried to address this problem in two chapters: the first chapter
discusses the source of the problem, which is the simultaneous presence of
insurance and liability for tort. We have explained the extent of the effect that
the emergence and spread of insurance have left on the liability generated by
tort, and concluded that the development of insurance has turned the internal
balance of the system of civil liability, and opened the door for the
compensation to be the principle, i.e. without searching for the mistake in order
to punish the wrongdoer pursuant to civil liability based on the mistake. In
practice, the mistake loses its value in the existence of insurance against the
individual liability. As such, and by the time, the idea of the mistake will be
vanishing. This to say, we are moving from self-liability based on a subjective
criteria to a liability based on an objective criteria, which is the compensation or
the risk, as a product of the scientific and industrial evolution.

In the second chapter, we dealt with the best solution to the problem of
such combination. We focused on the mutual obligations between the parties
to the insurance contract. Meanwhile, we examined the impact of

compensatory capacity in indemnity insurance and non-indemnity insurance
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(e-g life insurance), and, concluded that the commitments under the contract of
insurance embody in the mutual relationship between the insurance premium
and the amount of compensation. We made clear that the approach under
which the insurance is the exchange between the insurance premium and the
security is incorrect; because the insurance company compensates the insured
according to the agreement when, and only when, the risk occurs. Accordingly,
the insurance company does not aim at protecting the insured against the risk
qor it aims at preventing such a risk. Rather, it aims at netting on the effects of
the risk. Therefore, the security the insurance companies afford is a mere
lusion in reality.

For the principle of compensation, we concluded that imposing such a
principle duplicates the insurance contract, while revoking this principle would
lead to a unified insurance contract: the obligation of the insurance company to
pay the insurance amount versus the insured's obligation to pay the insurance
premiums. Otherwise, the insurer will enrich without reason by virtue of the
subrogation rules stating that the wrongdoer (the third party causing the
damage), and not the insurer, shall bear the responsibility eventually. This
means that the insured pocket has decreased twice, first when paying the
premiums and secondly when the risk insured against occurred. For this reason,
the insured shall be entitled to combine between the amount of insurance, so
as to recover the premiums he paid, and the compensation resulting from the
damage caused by the third party. This suggestion is well-justified: the insured
receives the insurance amount instead of the premiums he already paid
according to the insurance contract, while receives the compensation under the

rules of tort which finds its source in the law, mainly article 256 of Jordanian

Civil Code.
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