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 ًٍئة الملتقى

 ٔ ايطاضٞ َدٜس داَع١ غسدا١ٜايس٥ٝظ ايػسفي يًًُتك٢: أ.د إيٝاع ب

المػسف ايعاّ يًًُتك٢ أ.د صالح بٛضًِٝ عُٝد ن١ًٝ ايعًّٛ ا٫دتُاع١ٝ ٚا٫ْطا١ّْٝ، 

 داَع١ غسدا١ٜ. 

 تآَػطتز٥ٝظ ايًذ١ٓ ايع١ًُٝ يًًُتك٢: أ.د غٛقٞ ْرٜس داَع١ 

. عباع بٔ ايػٝذ ز٥ٝظ قطِ ايعًّٛ الإض١َٝ٬، ن١ًٝ دز٥ٝظ ايًذ١ٓ ايتٓع١ُٝٝ 

 ٫دتُاع١ٝ ٚا٫ْطا١ّْٝ، داَع١ غسدا١ٜ.  ايعًّٛ ا

 أعغا٤ اله١٦ٝ ايع١ًُٝ يًًُتك٢ 

 اؾًف١ داَع١ عٝط٢ َعٝص٠ د.أ غسدا١ٜ داَع١ أحمد ضعٝد أ٫ٚد د.أ

 غسدا١ٜ داَع١ عُس ١َْٛ د.أ غسدا١ٜ داَع١ َضطف٢ بادٛ د.أ

 داَع١ ايهسِٜ عبد عًٞ ضٞ بٔ د.أ

 بسٜطاْٝا أضطٔ

  يعًٞا نمس ايسسِٝ عبد ْاصس د.أ

 زٚضٝا داَع١

 غسدا١ٜ داَع١ عًٞ عصٚش د.أ غسدا١ٜ داَع١ بٛع٬ّ ايعايٞ عبد د.أ

 تآَػطت داَع١ جماٍ قتاٍ د.أ اؾٓإ داَع١ ايهبي قُد ايدٜٔ ضعد د.أ

  ٫َٟٛ ايكاضِ ضٝدعاٍ د.أ

 ْٛانػٛط داَع١

         ايػٗسٟ أحمد عًٞ ي٢ًٝ د.أ

  ايطا٥ف داَع١

 تآَػطت داَع١ َسضًٞ عبد اؿل د.أ غسدا١ٜ داَع١ ايعايٞ عبد غٜٛسف د.أ

 ايعسبٞ ايػسم نًٝات ايسغٝد غٜٛذ بٔ د.أ

 ايسٜاض – ايعًٝا يًدزاضات

 ا٭لما١ْٝ داَع١ ايسقاد خًف الله عبد د.أ

 ا٭زد١ْٝ 

 غسدا١ٜ داَع١ عًٞ ايباز بٔ. د غسدا١ٜ داَع١ ـغس قَٛاز بٔ د.أ

 غسدا١ٜ داَع١ إسماعٌٝ ساز يٛيٛ بٔ. د غسدا١ٜ داَع١ ايكادز عبد دعفس د.أ

 غسدا١ٜ داَع١ بٛجمع١ سٓطاٟٚ. د غسدا١ٜ داَع١ اؿانِ عبد حمادٟ د.أ

 غسدا١ٜ داَع١ َضطف٢ زغّٛ. د غسدا١ٜ داَع١ ايكادز عبد سباع د.أ

 غسدا١ٜ داَع١ عادٍ غباب. د غسدا١ٜ داَع١ كًٛف داٚدٟ د.أ

 أفًٛ اؾاَعٞ المسنص عًٞ عجُاْٞ. د غسدا١ٜ داَع١ باحمد زفٝظ د.أ

 ايبٜٛس٠ داَع١ فاط١ُ عٝطاٟٚ. د غسدا١ٜ داَع١ بانير حمٛدٜٔ د.أ

 ْٝذيرٜا ٜٛبٞ ١ٜ٫ٚ داَع١ تهس بًًٛ. د

 د.ضًُٝاْٞ ي٢ًٝ داَع١ غسدا١ٜ الهًئة التيظًنًة للنلتقٌ

 داَع١ غسدا١ٜ د. ٚاْظ ص٬ح ايدٜٔ د.خير ايٓاع ٜاضين داَع١ غسدا١ٜ

 د.بٛغايٞ سادٞ داَع١ غسدا١ٜ ُٝد داَع١ غسدا١ٜد.ددٜد عبد اؿ
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 كلنة الأستاذ بىسَلًه صالح

 جامعة غسداية -عنًد كلًة العلىو الاجتناعًة والإىشاىًة

 بطِ الله ايسحمٔ ايسسِٝ

 ٚايض٠٬ ٚايط٬ّّ ع٢ً أغسف المسضًين ٚع٢ً آي٘ ٚصشب٘ إلى ّٜٛ ايدٜٔ، 

ْٛ٘ ٚتٝطيرٙ جمع ٖرٙ ا٭ٚزام ايبشج١ٝ أَهٔ بفغٌ الله تعالى ٚتٛفٝك٘ ٚع

 ايتـٞ تّم عسعٗا في المًتك٢ ايدٚيٞ المٛضّٛ بـ : "اؾٓين المػٛٙ دزاض١ فك١ٝٗ ٚقا١ْْٝٛ

 99-98َكاصد١ٜ في ع٤ٛ ايتطٛز ايعًُٞ ٚايٛاقع ا٫دتُاعٞ"، َٜٛٞ 

ّ،َٔ تٓعِٝ قطِ ايعًّٛ الإض١َٝ٬ 2924أفس18ٌٜ-17ٖـ المٛافل يـ1445غٛاٍ

ّٛ ا٫دتُاع١ٝ ٚالإْطا١ْٝ. ظاَع١ غسدا١ٜ / اؾصا٥س ) سغٛزٟ ٚ عبر به١ًٝ ايعً

 تك١ٝٓ ايتٛاصٌ عٔ بُعد(.

ٜأتٞ اْعكاد ٖرا المًتك٢ ايعًُٞ يٝ٪نّد ضعٞ ايه١ًٝ المطتُس يتشكٝل ز٩ٜتٗا 

المتُج١ً في تػذٝع ايبشح ايعًُـٞ ٚدع٠ٛ ا٭ضاتر٠ ٚايباسجين يًُػازن١ في المًتكٝات 

، ٚفتح قٓٛات ايتٛاصٌ َع المٗتُين بٗرا المجاٍ َٔ ايدزاضات ٚالم٪تمسات ايبشج١ٝ

 الإض١َٝ٬ المعاصس٠، ٚنريو دعِ ايتعإٚ َع َسانص ا٭عاخ ايٛط١ٝٓ ٚايعالم١ٝ.

فبعد زس١ً انتٓفٗا ايهجٝـس َٔ اؾٗٛد، تعإٚ عًٝٗا ث١ًُّ َٔ ا٭ضاتر٠ 

ٞ أٌَ طباع١ فٌُ ايهساّ، ممٔ أضُٗٛا بما قدَّٛا َٔ أعُاٍ ع١ًُٝ ٚتٓع١ُٝٝ، ٚبك

ُٜساٚد ايكا٥ُين ع٢ً المًتك٢ ٚايطّاد٠ ا٭ضاتر٠ المػازنين، ست٢ تٝطس ٖرا  ا٭عُاٍ 

أخٝـساً، ٚيٛ بعد سين، فهإ ٖرا ايطفس المبازى ايرٟ دُُع فٝ٘ نٌ َا تعًّل بالمًتك٢ 

َٔ داْب٘ ايعًُٞ؛ فذُع ايهتاب قاعسات َٚداخ٬ت نٛنب١ َٔ نباز ايعًُا٤ 

 أد٤٬ َٔ كتًف ايدٍٚ )ضبع١ دٍٚ( ينيػسٜع١ ٚايكإْٛ، ٚأضاتر٠ ٚباسجاٚايفكٗا٤ في 

داَع١ ٚط١ٝٓ( ٚفي ؽضضات كتًف١، طٛاٍ ايَٝٛين، ٚنرا ايتٛصٝات ايتي  49)ٚ

خًضٛا إيٝٗا؛ عط٢ إٔ ٜبك٢ نٌ ٖرا ذُخساً َٚضدزاً َٚسدعاً يًباسجين في سكٌ 

 ايدزاضات الإض١َٝ٬ المعاصس٠. 

با َعتبـسا َٔ ذيو، ٜٓغاف إلى دٗٛد َٔ ضبل َٔ يكد أظٗس المًتك٢ داْ

 ا٭ضاتر٠ ٚايدازضين، ٜٚغاف إيٝ٘ َا ٜأتٞ في َطتكبٌ ا٭ٜاّ.

ٚإْٓا إذ ْكدّ ٖرا المجُٛع َٔ أعُاٍ المًتك٢؛ لصٍ ايػهس بعد حمد الله تعالى 

ع٢ً ايتٝطير إلى نٌ أ٥٫ٚو ايرٜٔ نإ ؾٗٛدِٖ أثس، ٚناْٛا ضببا في لاح المطع٢، َٔ 

ٚي٘ فهس٠ إلى َٓتٗاٙ نتاباً داَعاً، فتكبٌّ الله َِٓٗ، ٚدصاِٖ عٔ ايعًِ ٚأًٖ٘ خير أ

 اؾصا٤.

ع٢ً ايدعِ  مديس الجامعةٚبٗرٙ المٓاضب١ ٫ ٜطعني إ٫ّ إٔ أغهس ايطّٝد  

للأستاذ الدكتىز ايرٟ َا فت٧ ٜكدَّ٘ يًبشح ٚايباسجين، نُا أتكدّّ بايػهس ٚايتكدٜس 

، ٚايػهس َٛصٍٛ يهٌ ا٭ضاتر٠ العلنًة للنلتقى طىقٌ ىريس؛ زئًص اللجية
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أعغا٤ ايًذٓتين ايع١ًُٝ ٚايتٓع١ُٝٝ، َطذًين تكدٜسْا يهٌ َٔ أضِٗ في الإعداد 

ٚايتدطٝط أٚ دعِ اْعكاد ٖرا المًتك٢ ايعًُٞ ٚإلاس٘، ٚأخطّ بايرنس نٌ ا٭ضاتر٠ 

داخ٬ت ق١ُّٝ ٚايباسجين ايرٜٔ غازنٛا َعٓا فعايٝات ٖرا المًتك٢ ٚأثسٚا قاٚزٙ بم

 ْٚكاش َجُس، ٚدَُتِ خد١َ يًعًِ ٚالمعسف١. 

 آٌَ إٔ يجد ايكسا٤ ايهساّ عايتِٗ في َا سٛاٙ َٔ َاد٠ ع١ًُٝ؛ 

 ٚاؿُد لله زبّ ايعالمين أ٫ٚ ٚآخسا.

  

 بٛضًِٝ صالح د.أ.

 عُٝد ن١ًٝ ايعًّٛ ا٫دتُاع١ٝ ٚا٫ْطا١ْٝ 

 اؾصا٥س/  داَع١ غسدا١ٜ
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 لنلتقىاللجية العلنًة لزئًص نة كل

 أ.د طىقٌ ىريس

 بطِ الله ايسحمٔ ايسسِٝ 

ايتطًِٝ ع٢ً ضٝدْا قُد ٚع٢ً آي٘ ٚصشً٘  اؿُد لله زب ايعالمين ٚأفغٌ ايض٠٬ ٚأتّم

  .أجمعين

 ؛أٜٗا المحفٌ ايعًُٞ

ٌّ تكضير أٚ  ْسسب بهِ في زساب داَع١ غسدا١ٜ، َعترزٜٔ إيٝهِ عٔ ن

 .ازيد١ٜ عٓد ايهساّ ا٫عترخًٌ في ايتٓعِٝ، ٚا

  ؛أٜٗا اؿغٛز ايهسِٜ

ٜتػٝا المًتك٢ َٓاقػ١ فهس٠ أضاض١ٝ ٚقٛز١ٜ باتت ٚاقعا َفسٚعا َع َا 

ٜتٝش٘ ايتطٛز ايعًُٞ في المجاٍ ايطبي َٔ زصد يط١َ٬ اؾٓين ٚساي٘ فغ٬ عٔ 

ٛع دٓط٘ ٖٚٛ َا ٜصاٍ في زسِ ا٭ّ، ٚؼدٜد َا إذا نإ ضّٜٛاً أٚ َػٖٛا؛ َٚعسف١ ْ

ّٖٛات ايتي قد ٜضاب بٗا، ٚدزد١ خطٛزتٗا ٚالإعاق١ ايتي ضتطببٗا ي٘ بعد اي٫ٛد٠،  ايتػ

ٖٚٛ َا يجعٌ نجيرا َٔ ا٭شٚاز ًٜذإٔٚ إلى إْٗا٤ اؿٌُ ٚإضكاط٘ زحم١ ب٘ مما ضٝعاْٝ٘ 

ُّس، استكاز، نآب١، عدّ  في سٝات٘ َٔ أَساض؛ عغ١ٜٛ، ْٚفط١ٝ، عكد ادتُاع١ٝ: تٓ

ُا ضٝعاْٞ أبٛاٙ أنجس بطبب ٚعع فًِر٠ نبدِٖ، دٕٚ إٔ ٜهٕٛ في إَها١ْٝ ايتعًِّ،...ن

ٌّ َا ْعٝػ٘ َٔ تهايٝف ع٬ز   باٖغ١.  -إٕ ٚدد–اضتطاعتِٗ فعٌ غ٤ٞ، في ظ

ْٓا ٫ ْتػٝا َٔ ٖرٙ ايتعاٖس٠ ايع١ًُٝ اـسٚز بفت٣ٛ تبٝح إدٗاض نُا أ

ّٛٙ، ٚتُٗدِز قدض١ٝ اؿٝا٠ ٚنساَتٗا ٚسسَتٗا، بايٓعس إلى ايطسح ايطابل،  اؾٓين المػ

بٌ إّْٓا ْسٜد ايٛقٛف ع٢ً إَها١ْٝ ايٓعس، ٚا٫ْط٬م َٔ َٓع١َٛ َتها١ًَ ٚأسهاّ 

 غا١ًَ ٚاع١ٝ في ايتعاٌَ َع ٚعع١ٝ ٖرٙ ايف١٦. 

أٜٗا ايطاد٠ ايعًُا٤ ٚايباسجٕٛ اسمشٛا يٞ إٔ أزفع نسِٜ عًُهِ ٚضاَل 

 179قبٍٛ  جا، تّمَكاَهِ، بعض َٔ ا٭زقاّ، سٝح اضتًُٓا قساب١ أنجس َٔ َا٥تي ع

، (فًططين)ايكدع ايػسٜف َٔ؛  عجا، َٛشع١ ع٢ً ضبع١ داَعات َٔ خازز اؾصا٥س

س َٔ ث٬ثين داَع١ دصا٥س١ٜ ٖٞ: ٚأنج، ٚيبٓإ، ٚتسنٝا، ٚايػازق١، َٚايٞ، ٚضًط١ٓ

، اؾًف١، ايػًف، المط١ًٝ، 91، ايبٜٛس٠، اؾصا٥س92داَع١ أدزاز، ا٭غٛاط، ايبًٝد٠ 

، بسز بٛعسٜسٜر، بَٛسداع، تآَػطت، تًُطإ، خمٝظ 91ايٛادٟ، أّ ايبٛاقٞ، بات١ٓ 

، ا٭َير عبد 2، ضهٝهد٠، عٓاب١، غسدا١ٜ، غًٝصإ، قطٓط١ٓٝ 92ًَٝا١ْ، ضطٝف 

، المسنص اؾاَعٞ آفًٛ، المسنص اؾاَعٞ ايبٝض، 1ادز، َطتػانم، ٚزق١ً، ٖٚسإايك

 المسنص اؾاَعٞ َػ١ٝٓ. 
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ٚقد طًب في ٚقت َتأخس المػازن١ باسجٕٛ َٔ المًُه١ ايعسب١ٝ ايطعٛد١ٜ 

 ٚفسْطا ٚتسنٝا ٚا٭زدٕ َٚضس يهٔ تعرز إنُاٍ الإدسا٤ات، فا٫عتراز َٛصٍٛ لهِ.  

ّٜ َٔ أعُاٍ ٖرا َٓتكا٠ بعد ع١ًُٝ ايتشهِٝ ٌ فُٛع١ ٗا ا٭فاعٚدْٚهِ أ

المًتك٢ ايدٚيٞ ا٭ٍٚ في قطِ ايعًّٛ الإض١َٝ٬ به١ًٝ ايعًّٛ ا٫دتُاع١ٝ ٚالإْطا١ْٝ 

سم إيٝ٘ في صٝػت٘ ايفك١ٝٗ، يهٔ طظاَع١ غسدا١ٜ، ٚايرٟ تٓاٍٚ َٛعٛعا قد ٜتِ ايت

صا٥سٟ ٚايكٛاْين المكاز١ْ، إٔ تهٕٛ دزاض١ غا١ًَ ٭سهاّ ايفك٘ الإض٬َٞ ٚايكإْٛ اؾ

فغ٬ عٔ المكازب١ ايٓفط١ٝ ٚايترب١ٜٛ ٚا٫دتُاع١ٝ ٚايتازيخ١ٝ ٚا٫قتضاد١ٜ ٚست٢ 

 .ابكا بٗٔ أْٓا قد ضُظالإع١َٝ٬ ف٬ أ

عنًد  الأستاذ الدكتىز صالح بىسلًهٞ ٭شددٞ غهسٟ يفغ١ًٝ إّْٚ

نس مىىة الأستاذ الدكتىز ع، ٚيفغ١ًٝ ىشاىًةكلًة العلىو الاجتناعًة والإ

والبخث العلنٌ والعلاقات الخازجًة المكلف بما بعد التدزج عنًد الىائب 

ٌّ ايدعِ َٔ أدٌ إلاح فعايٝات ٖرا  كلًة العلىو الاجتناعًة والاىشاىًةب ع٢ً ن

فضًلة المًتك٢، نُا ٫ أْط٢ أعغا٤ اله١٦ٝ ايع١ًُٝ ٚايتٓع١ُٝٝ ٚع٢ً زأضٗا 

ع٢ً المجٗٛدات زئًص قشه العلىو الإسلامًة  عباض بً الظًخالدكتىز 

ٌّ المػازنين ٚايبالمبرٚي١ ٌّ َٔ ضاعدْا في ، ٚإلى ن في ضبٌٝ إلاح فعايٝات اسجين ٚإلى ن

   .ٖرا المًتك٢

 ٚايط٬ّ عًٝهِ ٚزحم١ الله تعالى ٚبسنات٘

 

 غٛقٞ ْرٜس د.أ.

 اؾصا٥ستآَػطت / داَع١ 
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  إطكالًة الملتقى

 تىطئة:

أتاح ايتطٛز ايعًُٞ في المجاٍ ايطبي زصد ض١َ٬ اؾٓين ٚساي٘ فغ٬ عٔ 

 زسِ ا٭ّ، ٚؼدٜد َا إذا نإ ضّٜٛاً أٚ َػٖٛا؛ َٚعسف١ ْٛع دٓط٘ ٖٚٛ َا ٜصاٍ في

ّٖٛات ايتي قد ٜضاب بٗا، ٚدزد١ خطٛزتٗا ٚالإعاق١ ايتي ضتطببٗا ي٘ بعد اي٫ٛد٠،  ايتػ

ٖٚٛ َا يجعٌ نجيرا َٔ ا٭شٚاز ًٜذإٔٚ إلى إْٗا٤ اؿٌُ ٚإضكاط٘ زحم١ ب٘ مما ضٝعاْٝ٘ 

ُّس، استكاز، نآب١، عدّ في سٝات٘ َٔ أَساض؛ عغ١ٜٛ، ْٚفط١ٝ، عكد  ادتُاع١ٝ: تٓ

إَها١ْٝ ايتعًِّ،...نُا ضٝعاْٞ أبٛاٙ أنجس بطبب ٚعع فًِر٠ نبدِٖ، دٕٚ إٔ ٜهٕٛ في 

ٌّ َا ْعٝػ٘ َٔ تهايٝف ع٬ز   باٖغ١.  -إٕ ٚدد–اضتطاعتِٗ فعٌ غ٤ٞ، في ظ

ّٛٙ، ٚزنصت ْعسٖا في  ٚقد تطسقت نجير َٔ ا٭عاخ إلى أسهاّ اؾٓين المػ

دٛاش إضكاط٘ ٚؼسِٜ ذيو، يهٔ لم لد َٔ ْعس في ٚعع١ٝ ٖرٙ ايف١٦  اؿهِ بين

ْعس٠ َكاصد١ٜ تٓعس إلى َآ٫ت ا٭َٛز َٚكاصد ايتػسٜع في ذيو، نُا لم ْعجس ع٢ً 

أعاخ فضًّت في ايتفسق١ بين عُإ اؿٝا٠ ٚنٝفٝتٗا، ٌٖٚ يختًف ايٛععإ أّ ُٖا 

١ّٝ ٚايػسع١ٝ ضٛا٤ َٔ سٝح اؿهِ، نريو لم ْكف ع٢ً َٔ جمع بين  ايتضٛزات ايطب

ٚايكا١ْْٝٛ في دزاض١ غا١ًَ، بٌ لم لد َٔ ٚقف ع٢ً أبعادٖا ا٫دتُاع١ٝ ٚايٓفط١ٝ 

ٚايترب١ٜٛ ٚا٫قتضاد١ٜ، ٚلم لد َٔ ٚقف ع٢ً ايعب٤ ايٓفطٞ لهرٙ ايف١٦ ٚٯبا٥ِٗ. إذ 

ٌٖ ايٛادب ايتفهير في حما١ٜ سٝا٠ اؾٓين دٕٚ ايتفهير في نٝف١ٝ عُإ َعٝػ١ 

٘ ع٢ً إقا١َ غ٪ْٚ٘ ٚدعً٘ َٛاطٓا ٜػعس با٭َإ ٚا٫ضتكساز؟ ٚلماذا ٫ تهٕٛ تطعف

سٝات٘ ٚايغسز ايرٟ ضًٝشل ب٘ َٓاط سهِ ظاْب نٕٛ َٓاط اؿهِ ٖٛ سٝا٠ ا٭ّ 

ٚايغسز اي٬سل بٗا؟ ٌٖٚ َٔ اي٬شّ َٓع إبساّ عكد ايصٚاز لمٔ يحًُٕٛ أضباب 

ّٖٛات ا٭د١ٓ ايتي تّمهٔ ايعًِ اؿدٜح َٔ عب ّٕ ٖرا ايتٓاٍٚ تػ طٗا؟ ٚيٓفترض أ

ايطابل نإ ي٘ َا ٜبرزٙ سٝح لم ٜهٔ ايعًِ َتطٛزا بايػهٌ ايرٟ ٖٛ عًٝ٘ اٯٕ، أ٫ 

يمهٔ اعتباز ٖرا ايتطٛز ايعًُٞ ٚايتكني في المجاٍ ايطبي ٚنريو ايتػير المجتُعٞ ايرٟ تّم 

ّ اؾٓين ع٢ً عد٠ َطتٜٛات َبرزات ناف١ٝ لإعاد٠ ايٓعس في ايتٓاٍٚ ايطابل ٭سها

ّٕ ا٭سهاّ ايطابك١ تكدَت ٚأعشت ٫ ؼكل المضًش١، بما يحتِ إعاد٠  المػٛٙ؟ أٟ أ

ّٕ أغًب ايتػسٜعات ايعسب١ٝ َٓعت  ايٓعس فٝٗا َٔ ايٓاس١ٝ ايػسع١ٝ؟ ٖرا ٚإ

الإدٗاض ٚدعًت٘ تعدٜا ع٢ً سل اؾٓين في اؿٝا٠، إ٫ بعض ايدٍٚ َجٌ تْٛظ ايتي 

اؾصا١ٝ٥ ع٢ً إٔ ٜتِ خ٬ٍ ايج٬ث١ ا٭غٗس ا٭ٚلى إذا  َٔ المج١ً 214أباست٘ في الماد٠ 

خػٞ َٔ َٛاص١ً اؿٌُ إٔ ٜتطبب في اْٗٝاز صش١ ا٭ّ أٚ تٛاشْٗا ايعضبي أٚ نإ 

َّا في  ِّ في َ٪ضط١ عا١َ. أ ٜتٛقع إٔ ٜضاب ايٛيد بمسض أٚ آف١ خطير٠، ع٢ً إٔ ٜت

ّٕ الماد٠  ط لإْكاذ سٝا٠ ا٭ّ. َٔ قإْٛ ايعكٛبات تبٝح الإدٗاض فك 398اؾصا٥س فإ

إدزاز ساي١ إدٗاض اؾٓين المػٛٙ في  2918ٚقد ساٍٚ َػسٚع قإْٛ ايضش١ يط١ٓ 
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َٔ المػسٚع ٚايتي نإ ْضٗا نُا ًٜٞ: "عٓدَا ٜجبت بضف١ أنٝد٠ عٔ  81الماد٠ 

طسٜل ايتػدٝط َا قبٌ اي٫ٛد٠ إٔ المغػ١ أٚ اؾٓين َضابين بمسض أٚ تػٛٙ 

يعادٟ يجب ع٢ً ايطبٝب المدتط أٚ ا٭طبا٤ المدتضين خطير ٫ ٜطُح لهُا بايُٓٛ ا

ٚباتفام َع ايطبٝب المدتط أٚ ا٭طبا٤ المدتضين ٚباتفام َع ايطبٝب المعالج إع٬ّ 

ٌّ تدبير ع٬دٞ تطتدعٝ٘ ايعسٚف بمٛافكتُٗا. ٚيكد أسدثت  ايصٚدين بريو، ٚاؽاذ ن

٣ إلى سرفٗا ٚا٫ستفاظ ٖرٙ الماد٠ َٔ المػسٚع دد٫ ٚاضعا في أٚضاط المجتُع مما أد

َٔ قإْٛ ايضش١ اؿايٞ، ٚايتي ْضت ع٢ً أّْ٘: "ٜٗدف ا٫ٜكاف ايع٬دٞ  77بالماد٠ 

يًشٌُ حما١ٜ صش١ ا٭ّ عٓدَا تهٕٛ سٝاتٗا أٚ تٛاشْٗا ايٓفطٞ ٚايعكًٞ َٗددٜٔ 

غطس بطبب اؿٌُ. ؼدد نٝفٝات تطبٝل ٖرٙ الماد٠ عٔ طسٜل ايتٓعِٝ". يهٓ٘ لم 

 تفطير ايضش١ ايعك١ًٝ ٚايٓفط١ٝ ا٭ّ قد ؼتٟٛ ساي١ اؾٓين المػٛٙ.ٜضدز مما يجعٌ 

 الإطكالًة

١ّٖٛ يحتاز إلى ْعس٠ َكاصد١ٜ َعتُد٠  ّٕ َٛعٛع ا٭د١ٓ المػ لهرا نًّ٘؛ فإ

ّٕ جمٝع ايدزاضات ٚا٭سهاّ  ع٢ً سكا٥ل ع١ًُٝ، ٚٚععٝات زا١ٖٓ ٫ َٓاظ َٓٗا، ٭

ايعًُٞ، ست٢ ْضٌ إلى َساد ايػازع اختًفت باخت٬ف دزد١ ايٛعٞ ٚايٓغر ٚايتّكدّ 

ّٛٙ أٚ لصّ ظسّ  في ٖرٙ المطاي١، ٚست٢ ْتشكل َٔ غسع١ٝ ايتدخٌّ في سٝا٠ اؾٓين المػ

 َجٌ ٖرا ايتدخٌ؟ 

 ٌّ ١ّٖٛ في ظ ٚعًٝ٘؛ َا ٖٛ ْطام اؿُا١ٜ ايػسع١ٝ ٚايكا١ْْٝٛ يٮد١ٓ المػ

هٔ اعتباز قضس المُازضات ايطب١ٝ اؿدٜج١ ٚايعسٚف ا٫دتُاع١ٝ ايسا١ٖٓ؟ أ٫ يم

ايتٓاٍٚ ايػسعٞ ٚايكاْْٛٞ لمطأي١ إدٗاض ا٭د١ٓ المػ١ٖٛ ع٢ً سٝا٠ ا٭ّ ٚع٢ً اؿل 

في اؿٝا٠ يًذٓين َطأي١ َتذاٚش٠ بايٓعس إلى المطتذدات ايع١ًُٝ ٚالمجتُع١ٝ 

 )اقتضادٟ، ادتُاعٞ، تسبٟٛ...( ٚبمكازب١ َكاصد١ٜ تأخر نٌ ٖرٙ المطا٥ٌ؟ 

ٌّ ٖرٙ المتػيرات ٚايعٛاٌَ، ٚإذا ضًُٓا بإَها١ْٝ دٛاش ا ٌّ ن لإدٗاض في ظ

فُت٢ ٜهٕٛ ذيو دا٥صا؟ ٚإْٓا ٫ ْتػٝا َٔ ٖرٙ ايتعاٖس٠ ايع١ًُٝ اـسٚز بفت٣ٛ تبٝح 

ّٛٙ، ٚتُٗدِز قدض١ٝ اؿٝا٠ ٚنساَتٗا ٚسسَتٗا، بايٓعس إلى ايطسح  إدٗاض اؾٓين المػ

َٔ َٓع١َٛ َتها١ًَ ايطابل، بٌ إّْٓا ْسٜد ايٛقٛف ع٢ً إَها١ْٝ ايٓعس، ٚا٫ْط٬م 

 ٚأسهاّ غا١ًَ ٚاع١ٝ في ايتعاٌَ َع ٚعع١ٝ ٖرٙ ايف١٦.

 محاوز الملتقى

ّٛٙ اؾٓين، ٚأضباب ايتّػٛٙ، المحىز الأول ١ّٖٛ ٚايتطٛز ايعًُٞ: صٛز تػ : ا٭د١ٓ المػ

ّٖٛات ايٛزاث١ٝ، ايتّػدٝط المبهّس، الإدٗاض، ايتطٛز ايعًُٞ، صدم ايهػف  ايتػ

ّٛٙ ْٚطب ١ّٖٛ في ايتّذازب ايطب١ّٝ، عٔ اؾٓين المػ ١ ايتّػٜٛ٘، اضتدداّ ا٭د١ّٓ المػ

ّٖٛات ا٭د١ّٓ...  ايع٬ز اؾّٝني يتػ
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١ّٖٛ: في؛ ا٫تفاقٝات ٚالم٪تمسات المحىز الثاىٌ : ْطام اؿُا١ٜ ايكا١ْْٝٛ يٮد١ٓ المػ

ايدٚي١ٝ، ايتػسٜعات ا٭ضس١ٜ، ايتػسٜعات ايضش١ٝ، ايتػسٜعات ايعكاب١ٝ، ايفك٘ 

 ٚايكغا٤...

١ّٖٛ، ا٭سهاّ ايفك١ٝٗ المتعًك١ المحىز الثالث : ْطام اؿُا١ٜ ايػسع١ٝ يٮد١ٓ المػ

 ،ّٙٛ ّٛٙ خًكّٝا، ايػدض١ٝ ايكا١ْْٝٛ يًذٓين المػ ّٛٙ خًكّٝا، ٚايطفٌ المػ باؾٓين المػ

الإدٗاض عٓد ايفكٗا٤ ايكدا٢َ، الإدٗاض عٓد ايفكٗا٤ المعاصسٜٔ، فك٘ ايٓٛاشٍ 

 ا٠ ايػسٜع١...()ا٫نتػاف ايع١ًُٝ في َضف

ّٛٙ: ْعس٠ المجتُع المحىز السابع : أثس ايعسٚف ا٫دتُاع١ٝ ع٢ً َضير اؾٓين المػ

ّٛٙ في ا٫ستفاظ ب٘ أٚ  ّٛٙ، أثس المطت٣ٛ المعٝػٞ يعا١ً٥ اؾٓين المػ يًطفٌ المػ

ّٛٙ في ايسّعا١ٜ، تهفٌ  ّٛٙ ٚاضتكساز ايعا١ً٥، سل ايطفٌ المػ إدٗاع٘، ايطفٌ المػ

ّٖٛين...ايدٚي١ با٭طفاٍ   المػ

١ّٖٛ ٚعًِ ايٓفظ: اؿاي١ ايّٓفط١ٝ يًُسأ٠ اؿاٌَ باؾٓين المحىز الخامص : ا٭د١ّٓ المػ

ّٛٙ، اؿاي١ ايّٓفط١ٝ يٮّ إثس إدٗاعٗا دٓٝٓٗا،  ّٛٙ، اؿاي١ ايّٓفط١ٝ يًطفٌ المػ المػ

ايٛعٞ المجتُعٞ ٚػٓب شيجات ا٭قازب نطبب َٔ أضباب ايتػٛٙ المُه١ٓ، ايٛعٞ 

ّٖٛات. ا٫دتُاعٞ  يًُتصٚدّٝٔ ٚدٚزٙ حما١ٜ ا٭د١ٓ َٔ ايتػ

malformed fetus, a legal, doctrinal and objective study under 

scientific development and social reality 

Forum topics: 

First axis: Malformed fetus and the scientific progress. 

Second axis: legal protection scope of the malformed fetus. 

Third axis: the scope of malformed fetus protection under islamic 

law. 

Fourth axis: impact of social reality on the malformed fetus 

destiny . 

Fifth axis: malformed fetus and psychology . 
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 البًاٌ الختامٌ والتىصًات

ع٢ً ضٝدْا قُد ٚع٢ً آي٘ ٚصشب٘ أتم ايتطًِٝ ايض٠٬ ٚٚأفغٌ زب ايعالمين  اؿُد لله

 أجمعين، 

 ٚبعد؛ 

فكد ْعِ قطِ ايعًّٛ الإض١َٝ٬ به١ًٝ ايعًّٛ ا٫دتُاع١ٝ ٚالإْطا١ْٝ 

"الجيين المظىّه دزاسة فقًَّة ظاَع١ غسدا١ٜ /  اؾصا٥س ًَتك٢ دٚيٝا بعٓٛإ: 

ًّة مقاصديّة في ضىء التّطىز    العلنٌ والىاقع الاجتناعٌقاىىى

malformed fetus, a legal, doctrinal and objective study under 

scientific development and social reality 

ّ، ظاَع١ غسدا١ٜ / 2924أفسٌٜ  18-17ٖـ المٛافل يـ: 1445غٛاٍ  98-99َٜٛٞ 

 اؾصا٥س )سغٛزٟ ٚعٔ بُعد( 

ٛا أسم٢ آٜات ايػهس ٚايعسفإ إلى ا٭ضتاذ ٜٚػتِٓ المػازنٕٛ ايطام١ ييرفع

 ايدنتٛز إيٝاع بٔ ايطاضٞ َدٜس داَع١ غسدا١ٜ يعٓاٜت٘ بفعايٝات ٖرا المًتك٢.

ٚايػهس َٛصٍٛ ؾُٝع طاقِ ن١ًٝ ايعًّٛ ا٫دتُاع١ٝ ٚالإْطا١ْٝ ٚقطِ 

ايعًّٛ الإض١َٝ٬ ٚع٢ً زأضٗا ايطٝد ايفاعٌ عُٝد ايه١ًٝ ٚايطٝد ْا٥ب ايعُٝد 

ٌّ يًبشح ايع ًُٞ ٚايع٬قات اـازد١ٝ ٚز٥ٝظ ايًذ١ٓ ايع١ًُٝ ٚايتٓع١ُٝٝ، ٚإلى ن

 المطاُٖين فٝ٘ ٚالمٓعُين ٚايتكٓٝين.

ٚقد غازى ث١ً َٔ ايطاد٠ ايعًُا٤ َٔ كتًف ايدٍٚ )فًططين، َايٞ، يبٓإ، 

الإَازات ايعسب١ٝ المتشد٠، تسنٝا، ضًط١ٓ عُإ(، َٚٔ كتًف ا٭ضاتر٠ ٚايباسجين َٔ 

ؾصا٥س١ٜ، ايرٜٔ ثّمٓٛا َٛعٛع ٖرا المًتك٢، ٚأثسٚا قاٚزٙ بايتشًٌٝ اؾاَعات ا

 ٚايدزاض١ ٚايٓكاش ايفعّاٍ المجُس، عبر ضت دًطات ع١ًُٝ تمشٛزت سٍٛ:

١ّٖٛ ٚايتطٛز ايعًُٞ   المحٛز ا٭ٍٚ: ا٭د١ٓ المػ

 ١ّٖٛ  المحٛز ايجاْٞ: ْطام اؿُا١ٜ ايكا١ْْٝٛ يٮد١ٓ المػ

١ّٖٛالمحٛز ايجايح: ْطام اؿُاٜ  ١ ايػسع١ٝ يٮد١ٓ المػ

ّٙٛ  المحٛز ايسابع: أثس ايعسٚف ا٫دتُاع١ٝ ع٢ً َضير اؾٓين المػ

١ّٖٛ ٚعًِ ايٓفظ  المحٛز اـاَظ: ا٭د١ّٓ المػ

 ٚقد تّم تػط١ٝ جمٝع المحاٚز المكترس١.

 ٜٚسفع المجتُعٕٛ في ْٗا١ٜ فعايٝات٘ جم١ً َٔ ايتٛصٝات ٖٞ: 

ّٛٙ عُٔ ايّٓ-  ٛاشٍ سضس َطأي١ اؾٓين المػ

ّٛٙ، ٚفل ايهًٝات - ١ّٝ اؿان١ُ لمطأي١ إدٗاض اؾٓين المػ تكٓين ايكٛاعد ايهً

 ايػسع١ٝ.

 اعتباز ايٓاشي١ َٔ قبٌٝ ايفتٝا ايتي تساعٞ ساٍ المطتفتي ٫ َٔ قبٌٝ ا٭سهاّ ايعا١َ-



17 

 

ايتأنٝد ع٢ً اؾاْب ا٭خ٬قٞ ٚزبط عٛخ ايع٬ز اؾٝني بكِٝ ٚتعايِٝ ايػسٜع١ -

ُش١، ٚعسٚز٠ ا٭خر بهٌ ا٫ستٝاطات ايع١ًُٝ ٚايسقاب١ٝ اي٬ش١َ الإض١َٝ٬ ايط

 يتفادٟ ا٭عساز ايتي يمهٔ إٔ تترتب.

عسٚز٠ استراّ نسا١َ اؾٓين ٚايتعاٌَ َع٘ بإْطا١ْٝ أثٓا٤ إدسا٤ ايهػٛف -

 ٚايتػدٝضات ايطب١ٝ ٚايبشج١ٝ، ٚايتجبت ايدقٝل ٚايكطعٞ َٔ ٚدٛد ايتػٖٛات.

 ا٭ضس٠ المط١ًُ.ت١ُٝٓ ايٛاشع ايدٜني يد٣ -

 عسٚز٠ ايتٛاصٌ ٚايتهاٌَ بين كتًف ايتدضّضات -

ايعٌُ ع٢ً تٓعِٝ ٚتأطير َطاي١ إدٗاض ا٭د١ٓ المػ١ٖٛ في ايدٍٚ الإض١َٝ٬ ٚفل -

َباد٨ ٚأسهاّ ايػسٜع١ الإض١َٝ٬ ٚذيو بايتٓطٝل بين فكٗا٤ ايػسٜع١ الإض١َٝ٬ 

١ ايكٛاْين المٓع١ُ لهرٙ ٚا٭طبا٤ المدتضين في عًِ ا٭د١ٓ ٚإغسانِٗ في صٝاغ

 المطا٥ٌ.

عسٚز٠ ايتأنٝد ع٢ً تٛاصٌ أٌٖ ا٫دتٗاد ٚايفت٣ٛ َع المدتضين في نٌ ايعًّٛ -

لمٛانب١ ايتطٛزات َٔ خ٬ٍ الم٪تمسات أٚ المجاَع ايفك١ٝٗ لمٓاقػ١ المطتذدات ٚإيجاد 

سًٍٛ لها سطب َا ٥٬ُِٜ َكاصد ايػسٜع١ الإض١َٝ٬ ٚيحفعٗا ُٜٚساعٞ ايٛاقع 

 تذدات٘.َٚط

ايتأنٝد ع٢ً عسٚز٠ تػسٜب ايصٚاز ٚا٫بتعاد عٔ شٚاز ايكساب١، ٚعسٚز٠ إدسا٤  -

 ايفشٛصات ايطب١ٝ ايٛقا١ٝ٥ قبٌ ايصٚاز.

ايكٝاّ بأٜاّ إع١َٝ٬ ؼطٝط١ٝ يبٝإ خطٛز٠ الإدٗاض ع٢ً صش١ ا٭ّ ٚايتطسم -

 إلى ايتعاٌَ ايػسعٞ َع الإدٗاض ٚايتفاعٌ ايكاْْٛٞ َع٘.

يٓفط١ٝ ا٭١ََٝٛ يد٣ المسأ٠ اؿاٌَ بػهٌ عاّ ٚاؿاٌَ باؾٓين ْػس ايجكاف١ ا-

 المػٛٙ بػهٌ خاظ، ضُٝا عٓد ظٗٛز أٍٚ دٓين َػٛٙ.

يجب ايتأنٝد عُٔ ايٓضٛظ ايتػسٜع١ٝ ع٢ً إٔ إثبات ساي١ ايتػٖٛات اـًك١ٝ -

 المبٝش١ يلإدٗاض ٜهٕٛ بمٛدب تكسٜس صادز عٔ أطبا٤ َتدضضين ٚقًفين ثكات.

َٔ قإْٛ ايضش١ اؾصا٥سٟ اؾدٜد، ٚتعدًٜٗا  77عبط ْط الماد٠ عسٚز٠ إعاد٠ -

تطُح بالإٜكاف الإزادٟ يًشٌُ َت٢ ثبت  77ٚذيو بإعاف١ فكس٠ ثا١ْٝ إلى الماد٠ 

 بتكسٜس طبي إٔ اؾٓين َػٛٙ ٫ٚ يحتٌُ اؿٝا٠ َطتكب٬.

ْ٘" تٓط ع٢ً أ 398تعدٌٜ قإْٛ ايعكٛبات اؾصا٥سٟ بإعاف١ فكس٠ ثا١ْٝ إلى الماد٠ -

٫ ٜعاقب ع٢ً الإدٗاض َت٢ ثبت بتكسٜس طبي إٔ اؾٓين َػٛٙ ٫ٚ يمهٓ٘ اؿٝا٠ 

 َطتكب٬".

إصداز ْط قاْْٛٞ تٓعُٝٞ يحدد تػه١ًٝ ايًذ١ٓ المدتًط١ بين ايفكٗا٤ ٚا٭طبا٤ -

 المدتضين ايتي تطُح ٚتُسخط بإدسا٤ الإدٗاض َٔ عدَ٘ ٚؼت زقابتٗا.
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اٍ طب ا٭د١ٓ يتٓعِٝ المُازضات ايطب١ٝ ٫بد َٔ تدخٌ المػسع اؾصا٥سٟ في ف-

 اؿدٜج١ ع٢ً اؾٓين.

ؼطين ْعس٠ المجتُع ٚا٭ضس٠ يٮطفاٍ المعاقين ٚذيو َٔ خ٬ٍ عكد ْدٚات -

ٚقاعسات تٛع١ٜٛ ٚدزٚع َطذد١ٜ عبر كتًف ٚضا٥ٌ الإع٬ّ ٚٚضا٥ط ايتٛاصٌ 

 ا٫دتُاعٞ.

تي تعٌُ بتٓاضل ٚدٛب تعافس دٗٛد كتًف َ٪ضطات ايتٓػ١٦ ا٫دتُاع١ٝ اي-

ادتُاعٞ ٚتٓاغِ فُٝا بٝٓٗا يتشكٝل غا١ٜ ٚاسد٠ ٖٞ ايعٌُ ع٢ً إدَاز ايطفٌ 

ّٛٙ في المحٝط ا٫دتُاعٞ ايرٟ ٜٓتُٞ إيٝ٘ بضف١ خاص١ّ ٚالمجتُع بٛد٘ عاّ.  المػ

١ّٝ ايتي يمهٔ إٔ تطاعدُٖا - إساط١ُ ا٭بٜٛٔ بايعٓا١ٜ اي٬ّش١َ ٚايسّعا١ٜ ايّٓفط١ّٝ ٚالماي

 ٓين َع َا فٝ٘ َٔ ايعٝٛب.  ع٢ً تكبٌّ اؾَ

ايجاد سًٍٛ يٮ٫ٚد المػٖٛين بتٛفير ايدٚي١ َسانص ع٬د١ٝ خاص١، َٚتابعتِٗ -

بتأَين ايٛضا٥ٌ ايتعٜٛغ١ٝ ٚتٛفيرِٖ اؿل ايتعًُٝٞ ايتربٟٛ ٚا٫دتُاعٞ، ٚتعصٜص 

 ايضٓادٜل ايتهاف١ًٝٝ.

ّٖٛين ٚإثاز٠ اؾا- ْب ايكُٝٞ ايدٜني في بٝإ تك١ٜٛ اؾاْب ا٫يماْٞ ٭َٗات ا٭طفاٍ المػ

ّٖٛين يد٣ ا٭َٗات.  فغٌ ايعٓا١ٜ بف١٦ ا٭طفاٍ المػ

عسٚز٠ ايتأَين الإدبازٟ لمٓتذٞ ا٭د١ٜٚ عٔ المداطس ايتي قد تضٝب اؾٓين فتشدخ -

 ي٘ تػٖٛات.

 إْػا٤ صٓادٜل يًتعٜٛض عٔ المداطس ايتي ؼدثٗا ا٭د١ٜٚ يٮد١ٓ. -

 يتػٖٛات.ضشب ا٭د١ٜٚ ايتي َٔ غأْٗا إسداخ ا-

ايتٛص١ٝ بعكد َجٌ ٖرٙ الم٪تمسات ٚايٓدٚات يدزاض١ ٖرٙ ايٓاشي١ ٚاقتراح اؿًٍٛ لها، -

 ٚايكٛاْين ايسادع١ يريو.

ٚفي اـتاّ ٜسفع المػازنٕٛ في ٖرا المًتك٢ زضاي١ تكدٜس ٚاَتٓإ يهاف١ المٓعُين لهرا 

 المًتك٢ ٚيهٌ َٔ ضاِٖ َٔ قسٜب أٚ بعٝد في إلاح فعايٝات٘.

 د َٔ ايٓذاسات ٚايتٛفٝلَع َصٜ

 ٚالله المٛفل

 ّ.2924أفسٌٜ  18ٖـ، المٛافل يـ: 1445غٛاٍ  99غسدا١ٜ في: 
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The Position of Fiqh concerning Abortion of 

Deformed Fetuses and the Extent of Impact of 

Contemporary Scientific Developments

Abstract 

The present study aims to identify the position of Fiqh 

on the abortion of deformed fetuses and the extent to which 

this position is influenced by contemporary scientific 

advancements, given that the abortion of fetuses has become 

a prominent issue weighing on the minds of Fiqh jurists, 

doctors, and opinion makers among lawmakers amidst 
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developments in medicine and specifically in genetics and 

embryology. The study arrived at several findings, most 

relevant among them are the following: there is a number of 

reasons that might lead to fetal deformation. These 

deformations can be avoided by means of conducting pre-

marital tests and keeping away from the use of drugs and 

medicines that are harmful to fetuses. Scientific 

advancements in embryology enhanced the ability of doctors 

to observe any deformations that might affect fetuses and to 

determine the stage thereof and whether they are treatable or 

not. These advancements have also helped Jurists of Fiqh in 

terms of issuing Fatwas allowing or disallowing abortion. 

The majority of Fiqh Jurists have disallowed the abortion of a 

deformed fetus after a soul is breathed into it except for an 

existing harm threatening the life of the bearing mother.  

Key words: Fiqh position, abortion, deformed fetuses, 

scientific advancement.  



09 

 

 

 

 

 

 

 

 

 

 



00 

 

 

 

 

 

 

 

 



02 

 



02 

 



02 

 



02 

 



02 

 



02 

 



01 

 



22 

 



29 

 



20 

 

9110



22 

 

 

 

 



22 

 



22 

 

 

 

 

 

 

 



22 

 



22 

 



22 

 

 



21 

 



22 

 

 



29 

 

 

 

 



20 

 



22 

 



22 

 



22 

 



22 

 



22 

 



22 

 

 

 



21 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



22 

 

 

 

 

 

 

 

 

 



29 

 



20 

 



22 

 



22 

 



22 

 



22 

 



57 

 

Malformed Fetus in the Law of the Republic of 

Mali 
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Abstract: 

The theme of the “malformed fetus in Malian law” is 

a subject of great importance, because it raises numerous 

problems: ethical, legal, medical, economic and 

humanitarian. This is an important and controversial topic. 

The main objective of this study was therefore to understand 

the legal dimensions linked to the malformed fetus through 

an analysis of the laws relating to fetuses in the Republic of 

Mali.  

We had the result that the legislator did not 

specifically legislate for the malformed fetus, but rather 

generalized the provisions concerning the fetus, which allows 

us to say that there is a legislative vacuum concerning the 

malformed fetus in the Republic of Mali. This is because 

most women in childbirth do not have the necessary 

examinations, especially rural women, so the issue has not 

yet reached the level of a public opinion issue that requires 

urgent legal treatment. 

Keywords: malformed fetus, Malian law, pregnant woman, 

doctor’s responsibility, role of the State. 
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 المعمول القوانين تحليلب وذلك بالجنين، المتعلقة القانونية الأبعاد فهم .1

المواثيق الدولية،  المُتعلقة بالأجنة، بما في ذلك مالي جمهورية في بها

 المتعلق بالصحة الإنجابية، وقانون الإجراءات الجنائية. والقانون

تحديد موقف القانون في جمهورية مالي من الجنين المشوه في إجازة  .2

 أو تجريم إجهاضه وفق ضوابط محددة.
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Afrique. Un instrument essentiel pour renforcer la protection 

et la promotion des droits des femmes en Afrique, du juin 
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The Effect of Genetic Deformation of the Fetus 

on its Abortion between Islamic Sharia and 

Lebanese Law

mohamad.daher@jinan.edu.lb 

ABSTRACT: 

This is a research titled “The Effect of Genetic 

Deformation of the Fetus on its Abortion between Islamic 

Sharia and Lebanese Law,” built along the lines of the 

descriptive-analytical approach. Its problem was intended to 

raise the reasons for reconsidering the study of abortion of 
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fetuses with genetic disorders, in light of the emerging 

variables, and to state the kindest and most appropriate 

ruling.  The impact of the social, psychological and financial 

situation on the ruling on abortion, whether it is permissible 

or prohibited, and the Lebanese legislator’s adaptation of the 

ruling on abortion and the effect of mitigating reasons 

therein. 

The research concluded that an incurable genetic 

abnormality is a permissible reason for abortion, provided 

that it is performed before one hundred and twenty days of 

fertilization, otherwise it is considered a crime punishable by 

both Sharia and Lebanese law, unless it poses a threat to the 

safety of the pregnant woman.  The marital status of the 

family of the genetically deformed fetus, the psychological 

state of its parents, or the financial situation does not have 

any positive impact on the legalization of abortion. 

Keywords: genetic malformation, fetus, abortion, Sharia, 

Lebanese law, comparative jurisprudence. 
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https://www.lebarmy.gov.lb/ar/content/%D8%AC%D8%B1

%D8%A7%D8%A6%D9%85-

%D8%A7%D9%84%D8%A5%D8%AC%D9%87%D8%A7

%D8%B6  

https://www.lebarmy.gov.lb/ar/content/%D8%AC%D8%B1%D8%A7%D8%A6%D9%85-%D8%A7%D9%84%D8%A5%D8%AC%D9%87%D8%A7%D8%B6
https://www.lebarmy.gov.lb/ar/content/%D8%AC%D8%B1%D8%A7%D8%A6%D9%85-%D8%A7%D9%84%D8%A5%D8%AC%D9%87%D8%A7%D8%B6
https://www.lebarmy.gov.lb/ar/content/%D8%AC%D8%B1%D8%A7%D8%A6%D9%85-%D8%A7%D9%84%D8%A5%D8%AC%D9%87%D8%A7%D8%B6
https://www.lebarmy.gov.lb/ar/content/%D8%AC%D8%B1%D8%A7%D8%A6%D9%85-%D8%A7%D9%84%D8%A5%D8%AC%D9%87%D8%A7%D8%B6
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jurisprudence and Omani Legislations
12 
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Abstract 

Legislation tended to protect the human being at all 

stages of his life. Omani law took care of the life of fetuses 

and its sanctity. The Omani legislator, in the law regulating 

the practice of the medical profession, set provisions related 

to the abortion of a deformed fetus. This paper aims to review 

the position of Islamic jurisprudence on the abortion of a 

deformed fetus, then focus on the position of the Omani 

legislator and explain the provisions related to the abortion of 

a deformed fetus in its provisions. The paper came with 

results, the most important of which are: Contemporary 

jurists were divided into two opinions regarding aborting a 

deformed fetus before the soul is breathed in, and they agreed 

on its prohibition after the soul is breathed in. The Omani 

Penal Code criminalized the abortion of the fetus at all, while 

the Law on the Practice of the Medical Profession permitted 

the abortion of a fetus with a serious, untreatable deformity, 

provided that it shall be 120 days before from the start of 

pregnancy and upon a written request from the spouses. 

Keywords: deformed fetus, abortion, Omani law, medical 

ethics, medical profession.
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Texts on the breathing of the soul and the 

creation of the fetus, a study through the book 

stages of Pregnancy and Medical Behaviors in the 

Fetus, by Prof. Dr. Bahmed Rafis 
12

1dr.omar.mouna@gmail.com

2touaiti.abdelkader@gmail.com 

Abstract 

This present study is addressing Embryology in The 

Qur'an and Hadith on the blowing of the 

soul and embryonic development studies, by the book of 

Stages of Pregnancy and Medical Practices on the Embryo 

that was wtitten by Dr. Bahmed refis. The issue of the stages 

of embryo development and the ensoulment has long been a 

topic of significant debate among scholars, both in the past 

mailto:dr.omar.mouna@gmail.com
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and present. The importance of this subject lies in its 

relevance to rulings regarding the treatment of the fetus, 

including abortion, blood money, and other legal 

considerations. In this paper, we aimed to study this issue, 

especially considering the divergence and variation in the 

interpretations of religious texts, both in meaning and 

narration. Additionally, we explored how these Qur'anic and 

Hadith studies relate to the scientific facts established by 

modern medicine. 

Key words: The Breathing, The Fetu, A Study Through, The 

Book Stages, Pregnancy. 
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https://www.islamweb.net/ar/library/content/50/3380/%D8%A7%D9%84%D9%82%D9%88%D9%84-%D9%81%D9%8A-%D8%AA%D8%A3%D9%88%D9%8A%D9%84-%D9%82%D9%88%D9%84%D9%87-%D8%AA%D8%B9%D8%A7%D9%84%D9%89-%D9%8A%D8%A7-%D8%A3%D9%8A%D9%87%D8%A7-%D8%A7%D9%84%D9%86%D8%A7%D8%B3-%D8%A5%D9%86-%D9%83%D9%86%D8%AA%D9%85-%D9%81%D9%8A-%D8%B1%D9%8A%D8%A8-%D9%85%D9%86-%D8%A7%D9%84%D8%A8%D8%B9%D8%AB-%D9%81%D8%A5%D9%86%D8%A7-%D8%AE%D9%84%D9%82%D9%86%D8%A7%D9%83%D9%85-%D9%85%D9%86-%D8%AA%D8%B1%D8%A7%D8%A8-#docu
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Does Birth with a Congenital Disability 

Constitute Damage ?

-The Perruche Case as a model- 

fz.amrouche@univ-alger.dz

a.filali0348@gmail.com

Abstract 

This study aims to shed light on the issue of congenital 

disability, which has raised questions about its qualification 

as damage requiring compensation. It comments on the 

decision of the French Court of Cassation on November 17, 
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2000. This decision granted the right to compensation to the 

baby born with a disability and to his parents, provoking an 

intense debate. This debate led the executive branch to enact 

the Kouchner Law No. 2002-303 to define the responsibility 

of healthcare professionals and balance the rights of patients 

with the protection of doctors. 

The study also examines the situation in Algeria regarding 

this issue and concludes that the legislator has addressed 

medical liability for congenital disability in a manner similar 

to the Kouchner Law, by not considering the disability itself 

as damage requiring compensation. 

Key words : Perruche, congenital disability, therapeutic 

abortion, compensation rights for the disabled. 

 

Perruche

                                                           

1 -Cour de cassation, Assemblée plénière, Audience publique 

du vendredi 17 novembre 2000, n° de pourvoi 99-13701. 

2 - D. Mascret, L’affaire Perruche, Dans Les Tribunes de la 

santé 2015/2 (n° 47), p.75 à 79. 

https://www.cairn.info/revue-les-tribunes-de-la-sante1-

2015-2-page-75.htm. 

3- On trouve la chronologie des faits dans le rapport Sargos . 

P. Sargos, rapp. pour Ass. Plén., 17 novembre 2000. 

https://www.legifrance.gouv.fr/juri/id/JURITEXT000007

041543/. 
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Ivry

                                                           

1- Rapport Sargos op. cit. 
https://www.legifrance.gouv.fr/juri/id/JURITEXT000007

041543/ 

2- « Le praticien et le laboratoire furent déclarés « 

responsables de l’état de santé » de l’enfant (né 

lourdement handicapé) et condamnés in solidum avec 

leurs assureurs… ». J-P. Amann, L'arrêt Perruche et nos 

contradictions face à la situation des personnes 

handicapées, Revue française des affaires sociales, 

2002/3, p128. https://www.cairn.info/revue-francaise-des-

affaires-sociales-2002-3-page-125.htm#re5no5. 

3- La cour d’appel réforma le tout premier jugement en 

affirmant que « ...le préjudice de l’enfant n’est pas en 

relation de causalité avec les fautes commises… ». J-P. 

Amann, op.cit p. 129. 
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Orléans

Perruche

                                                           

1-Cass. civ. 1er, 26 mars 1996, 94-11.791 94-14.158, Publié 

au bulletin 

https://www.legifrance.gouv.fr/juri/id/JURITEXT000007

035163/. « Attendu qu'en se déterminant ainsi, alors qu'il 

était constaté que les parents avaient marqué leur volonté, 

en cas de rubéole, de provoquer une interruption de 

grossesse et que les fautes commises les avaient 

faussement induits dans la croyance que la mère était 

immunisée, en sorte que ces fautes étaient génératrices du 

dommage subi par l'enfant du fait de la rubéole de sa 

mère, la cour d'appel a violé le texte susvisé ». 

2- «Mais le 5 février 1999 la cour d’Orléans, statuant comme 

cour de renvoi, reprit l’argumentation de la cour d’appel, 

et jugea dans un «arrêt de rébellion» que: «l’enfant ne 

subit pas de préjudice indemnisable en relation de 

causalité avec les fautes commises par le laboratoire de 

https://www.legifrance.gouv.fr/juri/id/JURITEXT000007035163/
https://www.legifrance.gouv.fr/juri/id/JURITEXT000007035163/
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biologie médicale et le docteur …». J-P. Amann, op.cit ; 

p. 129. 

1- «Dès lors que les fautes commises par le médecin et le 

laboratoire dans l’exécution des contrats formés avec 

Mme Perruche avaient empêcher celle-ci d’exercer son 

choix d’interrompre la grossesse et ce afin d’éviter la 

naissance d’un enfant atteint d’un handicap, ce dernier 

peut demander la réparation du préjudice résultant de cet 

handicap et causé par les fautes retenues.». Cass. A.P., 17 

nov. 2000, n° 99-13.701. 
https://www.legifrance.gouv.fr/juri/id/JURITEXT000007

041543/. 
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1 - Loi n° 2002-303 du 4 mars 2002 relative aux droits des 

malades et à la qualité du système de santé, dite loi « anti-

Perruche ».  

https://www.legifrance.gouv.fr/jorf/id/JORFTEXT00000

0227015 

2- « Nombreux sont ceux qui, parmi ces derniers, ont vu dans 

les arrêts successifs de la Cour de cassation un 



134 
 

                                                                                                                        

témoignage de mépris propre à dévaloriser des personnes 

dont la solidarité nationale exige au contraire la 

reconnaissance », T. Pech, Retour sur la jurisprudence 

Perruche. https://doi.org/10.1051/medsci/20021889897. 

1 -D. Turpin, L’arrêt Perruche, 20 ans déjà ! Les Petites 

Affiches, 2021, n° 82, pp. 4-26.  « Cet arrêt contribue à 

“apprendre” aux enfants handicapés qu’ils sont 

“préjudices pour leurs parents et pour eux-mêmes”, les 

poussant à la recherche incessante d’une responsabilité 

“émissaire” : responsabilité juridique des médecins si on 

ne savait pas, responsabilité morale des parents si on 

savait, sans confondre les deux plans. ». Groupe éthique 

de l'APF, Questions éthiques posées par l'arrêt Perruche, 
Publié le : 07 Août 2003. https://www.espace-

ethique.org/ressources/article/questions-ethiques-posees-

par-larret-perruche. 
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Kouchner

                                                           

1- « Mesdames, Messieurs, Pour la première fois, sans doute 

l'union s'est faite contre une décision de justice : droite et 

gauche, croyants et non-croyants, valides et handicapés. 

Tous ont dénoncé dans les termes les plus vifs un arrêt de 

la Cour de cassation du 17 novembre 2000 : eugénisme, 

discrimination, handiphobie sont les mots utilisés par les 

plus mesurés des commentateurs qu'ils soient journalistes 

ou juristes. Ce projet de loi est né de cette émotion. Il 

trouve ses racines dans les valeurs de respect et d'égalité 

qui fondent notre civilisation. Il exprime par un ajout à 

l'article 16 du code civil notre attachement au respect dû 

aux personnes handicapées.» https://www.assemblee-

nationale.fr/11/propositions/pion2806.asp. 
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1 - Art 1 de la loi n° 2002-303 du 4 mars 2002 relative aux 

droits des malades et à la qualité du système dispose : « I 

- Nul ne peut se prévaloir d'un préjudice du seul fait de sa 

naissance ». 

2- Art 1 alinéa 1-2 de la loi n° 2002-303 du 4 mars 2002 

relative aux droits des malades et à la qualité du système 

dispose : « …. La personne née avec un handicap dû à une 

faute médicale peut obtenir la réparation de son préjudice 

lorsque l'acte fautif a provoqué directement le handicap 

ou l'a aggravé, ou n'a pas permis de prendre les mesures 

susceptibles de l'atténuer… » 
3 -Art 1 alinéa 1-3 de la loi n° 2002-303 du 4 mars 2002 

relative aux droits des malades et à la qualité du système 

«…. Lorsque la responsabilité du professionnel ou de 

l’établissement de santé est engagée vis-à-vis des parents 
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d’un enfant né avec un handicap non décelé pendant la 

grossesse à la suite d’une faute caractérisée, les parents 

peuvent demander une indemnité au titre de leur seul 

préjudice. Ce préjudice ne saurait inclure les charges 

particulières découlant, tout au long de la vie de l’enfant, 

de ce handicap. La compensation de ce dernier relève de 

la solidarité nationale. » 

1-Art 1 alinéa 1-4 de la loi n° 2002-303 du 4 mars 2002 

relative aux droits des malades et à la qualité du 

système «Les dispositions du présent I sont applicables 

aux instances en cours, à l'exception de celles où il a été 

irrévocablement statué sur le principe de 

l’indemnisation». 
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droits de créance

                                                           

1- https://hudoc.echr.coe.int/fre?i=002-3724. 

2 -Revue générale du droit, 'CEDH, 6 octobre 2005, Draon c. 

France, affaire numéro 11810/03, Revue générale du droit 

on line, 2005, numéro 7040 

(www.revuegeneraledudroit.eu/?p=7040). 
3- Art. 1 « Toute personne physique ou morale a droit au 

respect de ses biens » .https://www.coe.int/fr/web/echr-

toolkit/protocole-1. 
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1- « La CEDH a condamné la France en considérant que cette 

application immédiate aux affaires en cours portait une 

atteinte injustifiée à l’article 1er du protocole additionnel 

à la Convention de sauvegarde des droits de l’homme et 

des libertés fondamentales (CEDH, gde ch., 6 oct. 2005, 

n°11810/03et1513/03) ». 
https://www.leclubdesjuristes.com/justice/cedh-3-fevrier-

2022-nouvelle-condamnation-de-la-france-pour-la-loi-

anti-perruche-607/. Voir aussi, « La Cour Européenne des 

Droits de l’Homme estima que cette application 

rétroactive des dispositions de la loi anti-Perruche aux 

instances déjà en cours violait l’article 1 du Protocole n° 

1 de la Convention (CEDH, 6 octobre 2005, Draon c. 

France et Maurice C. France) ». É. Haddad Mimoun, 
L’arrêt Perruche : le prix du handicap, 23 juillet 2021, 
https://blog.predictice.com/actualites-juridiques/affaire-

perruche-prix-du-handicap. 

2 - Affaire N.M. et autres c. France, 

https://hudoc.echr.coe.int/fre?i=001-215360.

https://www.leclubdesjuristes.com/justice/cedh-3-fevrier-2022-nouvelle-condamnation-de-la-france-pour-la-loi-anti-perruche-607/
https://www.leclubdesjuristes.com/justice/cedh-3-fevrier-2022-nouvelle-condamnation-de-la-france-pour-la-loi-anti-perruche-607/
https://www.leclubdesjuristes.com/justice/cedh-3-fevrier-2022-nouvelle-condamnation-de-la-france-pour-la-loi-anti-perruche-607/
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1- Décision n° 2010-2 QPC du 11 juin 2010.  "…. Les 

premier et troisième alinéa de l'article L. 114-5 du code 

de l'action sociale et des familles sont conformes à la 

Constitution… Le 2 du paragraphe II de l'article 2 de la 

loi n° 2005-102 du 11 février 2005 pour l'égalité des 

droits et des chances, la participation et la citoyenneté des 

personnes handicapées est contraire à la Constitution. » 
https://www.legifrance.gouv.fr/download/pdf?id=0Noyu

QQf0yMtgNsNCo0UDIvSoDj21ZvpQ5CLT99M-3Q=. 

2 -Conseil d'Etat, Section, du 14 février 1997, 133238, publié 

au recueil 

Lebon/https://www.legifrance.gouv.fr/ceta/id/CETATEX

T00000796754/ 
3 -CE, 21 févr. 2006, n° 250704, Levenez : Lebon, p. 83 ; 

AJDA 2006, p. 1272, note Hennette-Vauchez S.  

4 - CAA Paris, 28 avr. 2008 ; CAA Lyon, 7 avr. 2009 ,AJDA 

2011, p. 399, concl. Minne P., écartant l’application de 

cette loi à une instance engagée avant le 7 mars 2002 au 

motif que le droit à la réparation d’un dommage s’ouvre à 

la date du fait générateur, indépendamment de celle de 

l’introduction de la demande en justice. Toutefois, cet 

arrêt a été cassé par le CE, 31 mars 2014, n° 345812, Ct. 
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Hospitalier de Senlis : Lebon T., p. 604 ; AJDA 2014, p. 

771. 

1- CE 31 mars 2014, Centre hospitalier de Senlis, n° 345812. 

https://www.legifrance.gouv.fr/ceta/id/CETATEXT00002881

2853/ 

2 -Cass, civ 1, 15 décembre 2011, 10-27.473 

https://www.legifrance.gouv.fr/juri/id/JURITEXT000024

987700 

3 - Art. 1240 (Ord. N° 2016-131 du 10 févr. 2016, art. 2, en 

vigueur le 1er oct. 2016) « Tout fait quelconque de 

l'homme, qui cause à autrui un dommage, oblige celui par 

la faute duquel il est arrivé à le réparer ». 
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3- «Dès lors que les fautes commises par le médecin et le 

laboratoire dans l’exécution des contrats formés avec 

Mme Perruche avaient empêché celle-ci d’exercer son 

choix d’interrompre sa grossesse afin d’éviter la 

naissance d’un enfant atteint d’un handicap, ce dernier 

[représenté par ses parents] peut demander la réparation 

du préjudice résultant de ce handicap et causé par les 

fautes retenues.» Cass. A.P., 17 nov. 2000, n° 99-13.701. 
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2- J-P. Amann, op. cit. p 131. 

 وما بعدها. 213ص  -3
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3-« En France, l’arrêt Perruche a confirmé le principe, déjà 

consacré par la première chambre civile de la Cour de 

cassation les 16 juillet 1991 et 26 mars 1996 à propos de 

fautes commises par la non-information des époux sur les 

risques de handicap de l’enfant du fait de la rubéole ....., 

puis par le Conseil d’État, le 14 février 1997, de 

l’indemnisation des parents sur le fondement de la perte 
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d’une chance de pouvoir choisir« à toute époque », de 

recourir à une interruption thérapeutique ou médicale de 

grossesse… ». D. Turpin, op. cit. , pp. 4-26. Voir aussi ; 

D. Géraldine, L.Romain. Responsabilité civile et 

naissance d’un enfant. Aperçu comparatif. In: Revue 

internationale de droit comparé. Vol. 57 N°1,2005. pp. 

127. https://www.persee.fr/doc/ridc_0035-

3337_2005_num_57_1_19335. 

1 -«…Mais pour admettre la créance personnelle de l’enfant 

lui-même, il faut démontrer comment, d’une liberté de la 

mère, on passe à une liberté de l’enfant lui-même, fondée 

sur un intérêt juridiquement protégé de mettre fin à ses 

jours avant même d’exister. Comment l’enfant peut-il 

invoquer à son profit une liberté que la loi ne peut 

évidemment pas lui accorder… ». C. Labrusse-Riou, 
L'arrêt du 17 novembre 2000 et ses significations : 

analyse juridique, Laennec 2002/2 (Tome 50), pages 8 à 

26.  https://www.cairn.info/revue-laennec-2002-2-page-

8.htm. 

2- «L’essentiel des arrêts porte sur l’affirmation d’un lien de 

causalité entre la faute et le handicap de l’enfant. Cela 

suppose que l’on élimine une conception réelle et 

matérielle de la causalité, puisque l’état pathologique de 

l’enfant n’est pas causé par l’acte du médecin, et que l’on 
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s’en remette à une conception juridique de la causalité, 

qui n’est pas dénuée d’arbitraire mais qui permet 

l’imputation d’une créance de réparation dès lors que, 

sans la faute, le dommage ne se serait pas produit ». C. 

Labrusse-Riou, op. cit. p12 et s. 

1 - «La Cour de cassation adopte ici la théorie de 

l’équivalence des conditions qui ont concouru à la 

réalisation du dommage». C. Labrusse-Riou op. cit. p13. 
2- « …. les fautes ne sont donc point causales, car, sans elles, 

le handicap, dont l'enfant .... ne pouvait pas être évité. En 

effet, même si le laboratoire avait diagnostiqué la rubéole 

de sa mère et si le médecin avait correctement exécuté 

son obligation d'information, l'enfant aurait quand même 

était atteint du handicap dont il souffre. Il n'existe donc 

pas de lien de causalité, pas même une once ou un brin de 

causalité, entre les fautes du laboratoire et du médecin, 

d'une part, et le handicap subi par l'enfant, d'autre part. » 

D. Mazeaud, Réflexions sur un malentendu, Recueil 

Dalloz 2001 p. 332. https://actu.dalloz-
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1 - « En réalité, la Cour de cassation crée avec l’arrêt 

Perruche un nouveau poste de préjudice indemnisable : la 

naissance. C’est bien la naissance qui est directement 

causée par les fautes du médecin et du laboratoire 

(l’interruption volontaire de grossesse n’ayant pas pu 

avoir lieu). C’est donc la naissance en tant que telle qui 
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Commentaire de l’arrêt Perruche, https://fiches-
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est bien le handicap de l'enfant, nous avons constaté que, 

en l'espèce, il ne pouvait être mis à la charge du 

laboratoire et du médecin puisque ceux-ci ne l'avaient pas 

causé. » D. Mazeaud, op. cit. p. 332. 
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Abortion of a deformed fetus in Türkiye - a social 

legal study 

Abstract:  

This research traces the evolution of the concept of 

abortion in Turkey from the late Ottoman Empire through the 

establishment of the Turkish state to the 1983 Birth Control 

Law. The study follows a multi-epoch chronological path, 

examining the development of abortion laws from Ottoman 
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times, through the various amendments in the Turkish 

Republic, to the current legislation. It also explores a 

horizontal path, focusing on the interaction between law and 

society. This includes an analysis of Turkish society's social 

and moral views on abortion and its responses to the state's 

legal approaches. The study further looks at societal reactions 

across different segments to the legal regulations on abortion, 

and discusses specific provisions related to the termination of 

pregnancies involving deformed fetuses under Turkish law. 

Keywords: Abortion, Ottoman Empire, Turkish Republic, 

deformed fetus, Birth Control Law 1983. 
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Abstract: 

In this study، I touched on a set of rulings related to a 

congenitally deformed fetus، but from a doctrinal purposeful 

perspective or vision، which looks at the outcome of matters، 

with a comprehensive vision of all dimensions related to the 

deformed fetus. Until we reach، God Almighty willing، the 

intent of Sharia law on this issue، and achieve an integrated 

vision for it from a doctrinal dimension in particular; To 

know the extent to which it is affected by it، especially within 

the scope of the legal protection of deformed fetuses، the 

protection of the human spirit، the preservation of the sanctity 

with which it is surrounded، and to explain the role of the 

doctrinal Maqasid vision of the rulings related to the 

deformed fetus. 

I have endeavored to answer the main question raised 

through it: To what extent can legal objectives influence the 

application of jurisprudential rulings on the issue of a 

deformed fetus، through a doctrinal objectives vision? 

It came to present some doctrinal issues related to the 

deformed fetus، which were derived from a purposeful view 

of this deformed fetus، which in explaining and highlighting 

it would have the effect of protecting this fetus and not 

harming it in any way، which helps to understand how to 

apply the Sharia ruling to the facts، in a way that achieves the 

Shari’a’s intention of All aspects، from a doctrinal Maqasid 

view to considering the consequences when applying rulings 

to the facts، taking into account the intent of Sharia law and 

the wisdom of legislation. 
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The doctrinal vision of this deformed fetus raises 

many doctrinal issues related to it. Issues related to the 

monotheism of divinity، the monotheism of divinity، and the 

doctrine of belief in predestination and destiny. The matters 

related to these doctrinal issues fall within the framework of 

protecting this fetus، and not committing crimes against it، 

while exerting legitimate reasons to alleviate the disease، and 

calculating the reward and reward from God. 

Keywords: fetus; distorted; Vision; Maqasidiya; 

Streptococcus. 
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Nuclear and Atomic Explosions by the French 

Occupation in the Far South of Algeria and 

Congenital Anomalies in Fetuses: 

 Issues of Causality and Responsibility 
12

1m.mebarektam@yahoo.fr
2nouacerabd@gmail.com

Abstract: 

This scientifique Paper examines the impact of the 

radiation of nuclear and atomic explosions carried out by the 

French occupation in the far South of Algeria, especially the 

Eneker region, on humans and the surrounding nature and the 

impact on pregnant women, embryos and health effects. and 

also discusses the issue of responsibility linked by the French 

occupation to proof of causation between radiation and health 

problems and moral distortions that have emerged in the 

victims' embryos and births, The French occupation's position 

on its responsibility for these tests. 
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Keywords: Nuclear Explosions; The Algerian South; 

Congenital Anomalies in Fetuses. 
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Genetic testing and its impact on preventing 

malformed fetuses between legal protection and 

medical prevention 

d.achir@univ-dbkm.dz

gachiallel2018@gmail.com

Abstract: 

Genetic engineering plays an important role in the 

intrauterine examination of the fetus in order to determine 

whether the fetus has genetic diseases or congenital 
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abnormalities, as medical scientists have found that these 

diseases cause certain genes to be infected within the fetus 

&apos; s body, and these genes may be infected by external 

factors surrounding the pregnant woman, which affect both 

the foetus and the woman &apos; s health during pregnancy. 

Therefore, this intervention was made in order to examine the 

fact that genetic defects and diseases are different and varied 

depending on the degree of defects and their impact on the 

foetus, as well as the type of stage in which deformities 

appear. This has led scientists to rely on genetic testing as a 

mechanism to prevent foetal abnormalities. 

Keywords: Fetal, malformation, genetic examination, 

genetic engineering, Islamic jurisprudence. 
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Abortion of a brainless fetus and the use of its 

organs 

Abstract 

The research paper deals with a type of deformed 

fetus, which is the brainless fetus or the brainless newborn, in 

terms of explaining the ruling on aborting it and benefiting 

from it in light of medical developments, as it is an important 

source for organ transplantation. The research also seeks to 

clarify the position of doctors and jurists regarding the 

brainless fetus. 

The research concluded that it is permissible to abort 

it, just as it is permissible to abort a fetus that is so mutilated 

that it becomes impossible to live before the soul is breathed, 

if this is proven by the testimony of specialist doctors. It is 

also permissible to benefit from an cerebral longing by 
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transferring its organs after verifying its death under certain 

conditions.

Keywords: brainless fetus, organ transplantation, 

miscarriage, deformed fetus
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Medical Responsibility in the Case of Medical 

Error Leading to Fetal Deformation 

 

mailto:larbichahtamina246@gmail.com
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Summary: 

The medical profession is a noble pursuit aimed at 

preserving life and individual health. Seeking medical 

treatment is a necessity, and every person, whether sick or in 

good health, does so to prevent health complications. 

However, at times, patients may encounter errors originating 

from the physician. The physician is obligated to take all 

necessary precautions to avoid harming the patient’s health. 

This also applies to the fetus in the mother’s womb, who has 

the right to preserve its health, whether it is in the embryonic 

stage, as in artificial insemination, or before settling in the 

uterus during conception. Protection is crucial to prevent 

harm, deformities, miscarriage, or damage to the fetus.   

In the absence of a strict legal system protecting the fetus 

from deformities due to medical errors, negligence, or 

intentional harm, especially with the advancements in the 

medical field, there is a variety and complexity of errors. This 

raises the question of whether technological and medical 

advancements serve the patient’s or the fetus’s interests or 

exacerbate the situation. In response to this progress, it 

becomes necessary to develop a legal system that safeguards 

the fetus in the mother’s womb from all practices that could 

lead to deformities. Through this study, I aim to delve into 

whether the fetus is legally protected from such practices and 

whether the judiciary emphasizes punishing physicians 

responsible for errors leading to fetal deformation. 

Key works : Medical responsibility, Fetus, Medical error , 

Deformation , Legal protection. 
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Fetal Malformations Due to Medical Errors: A  

Comparative Study in Light of Islamic Objectives  

Abstract:  

The issue of fetal deformity remains a subject of widespread 

debate globally, encompassing legal, social, and religious 

dimensions. There is a pressing need for a specialized study 

addressing the jurisprudential and legal challenges 

surrounding fetal deformity, while also considering the 

realities and conditions of those affected. In this research, we 

aim to address the topic by presenting the perspectives of 

both classical and contemporary jurists, along with an 

examination of Algerian law. Our focus extends to the 

challenges faced by individuals with deformities in our 
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society, striving to formulate recommendations that could 

serve as effective solutions to this phenomenon. 

Key words: Abortion, Fetal Deformity, Individuals with 

Deformities, Islamic Jurisprudence, Algerian Law. 
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Marriage of Relatives and Its Impact on Fetal 

Health: A Jurisprudential Study in Light of 

Scientific Developments
12

111rezmakhedra@gmail.com
211Saoudimenad@gmail.com

 

Sammary: 

There has been a lot of talk about hereditary diseases 

resulting from consanguineous marriage, as many rumors and 

fears spread about this subject as a result of scientific 

progress in genetics in our present era and in light of 

technology for scientific development in the medical field to 
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discover many scientific facts that were not understood in 

past eras. 

Genetic disabilities are inherited to children as a result 

of first-degree consanguineous marriage. They share the 

same genetic genes, and therefore this marriage plays a role 

in causing congenital malformations. In our research, we 

concluded that consanguineous marriage is permissible by 

law and aims to strengthen the family bond. 

The fetus is safe from consanguineous marriage by 

conducting a pre-marital examination to detect any disease or 

genetic deformities, and making a medical decision whether 

this marriage is appropriate or not to reduce congenital 

deformities. 

Key words: Marriage; relatives; fetal malformation. 
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Purposes of awareness for spouses and its role in 

protecting the fetus from deformities 

Abstract : 

   The study includes the subject of the objectives of 

awareness for spouses and its role in protecting the fetus from 

deformity, since God made the relationship between a man 

and a woman marriage, through which he preserves the 

mailto:a.sedika.si@lagh-univ.dz
mailto:a.maidi@lagh-univ.dz
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human species, the continuation of life, God made him a sign 

and surrounded him with legal controls. However, marital life 

is affected by personal, family, and societal factors, so the 

need for awareness among spouses arose in order to protect 

the fetus from deformity. One of the most important results of 

the study is that awareness among spouses is awareness of 

problems and overcoming them, and is shaped by personal, 

religious, and societal factors. It aims to preserve offspring, 

gain access to benefits, and avoid harm, through awareness of 

the necessity of medical examination before marriage and 

avoiding consanguineous marriage. 

Keywords : purposes, awareness, marriage, deformed fetus. 

تهِِٓۦ أىَۡ  يۡ  لكَُن  خَلقََ  وَهِيۡ ءَايََٰ هِّ

تٖ لِّقىَۡ  لكَِ لََٓيََٰ
َٰ
 إىَِّ فِي ذَ

ةٗ وَزَحۡوَت ًۚ ىَدَّ جٗا لِّتسَۡكٌُىُٓاْ إلِيَۡهَا وَجَعَلَ بيٌَۡكَُن هَّ مٖ أًَفسُِكُنۡ أشَۡوََٰ

 يتَفَكََّسُوىَ 
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ِ  وَعَلىَ   بيِلِ  قصَۡدُ  ٱللَّّ ٱلسَّ

 

هَشۡيكَِ  فيِ وَٱقۡصِدۡ 
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 لكَُنۡ  لٌِجَۡعَلهََا

عِيتَ   أذُُى   وَتعَِيهََآ  ترَۡكِسَةٗ  عِيتَ   أذُُى   وَتعَِيهََآ وََٰ وََٰ
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اَ يقَىُلىُىَ  وَٱلَّرِييَ  جٌِاَ هِيۡ  لٌَاَ هَبۡ  زَبٌَّ تٌَِا أشَۡوََٰ يََّٰ ةَ  وَذُزِّ  قسَُّ

عۡييُٖ أَ 
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Legal Protection for Deformed Fetuses in Light 

of Medical Advances  
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Abstract:  

With the advancement of medical technology and the 

increased ability to detect fetal deformities early, complex 

questions arise concerning some legal and ethical challenges. 

In this context, the term "deformed fetus" encompasses a 

wide range of congenital deformities and genetic disorders 

that can be identified through prenatal clinical examinations, 

such as ultrasound scans. The implications of prenatal 

diagnosis of fetal deformities raise fundamental questions 

about the legal, ethical, and emotional aspects of pregnancy, 

childbirth, and the choices made by parents. 

The rights of the fetus, the freedom of the pregnant 

woman, medical responsibilities all of these elements 

intersect, adding a new dimension to legal challenges. 

Therefore, understanding the legal and ethical framework of 

these issues can play a crucial role in guiding future decisions 

and actions. 

To shed light on these issues, this intervention will 

analyze current legal frameworks, key legal issues, and 

ethical dilemmas faced by parents and medical practitioners 

in the context of prenatal diagnoses. We aim to enhance a 

deeper understanding of the legal protection for deformed 

fetuses, in order to reach logical solutions and decisions 

based on balanced and fair principles for all parties. 

Keywords: Fetus, Congenital malformation, protection, 

abortion, Early detection 
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The right of the deformed fetus to life according 

to Islamic law, legal frameworks, and objectives. 

Abstract:

 The examiner of the purposes of Sharia in our 

Islamic religion and in all the laws, as Shatby says, sees 

including the right to life, and this is not specific to one 

person without another, but for all, including the deformed 

child, and no one can determine the life or death of a person 

except God Almighty, or who entrusted them God Almighty, 

and this is a grave responsibility in the necks of humanity, so 

I will discuss in these papers the opinion of Sharia and law, 

and the purpose of the street in terms of life for the deformed 

fetus.      
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 Keywords: The fetus, deformity, right to life, Sharia, 

objectives.
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The Abortion of Deformed Fetuses from a 

Purposeful and Scientific Perspective 
12

1garoui.houria@univ-ghardaia.dz 
2Benkoumar2011@gmail.com 

Abstract:  
The incident of the abortion of a deformed fetus is considered 

one of the contemporary medical catastrophes that has raged 

the disagreement between doctors with their scientific 

discoveries and between Muslim scholars and their 

jurisprudential sayings. Therefore,  the goal of this study 

combines medical perceptions with Islamic  legal and 

purposeful provisions, as the original principle is prevention 

of the occurrence of deformity, identifying its causes, then 

determining its type and treating it or mitigating its effects, 

taking into account the term of the fetus. Meanwhile, the 

Islamic legal position from the purposeful perspective is to 
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determine the purpose that it is achieved or not by the 

miscarriage and the extent to which the considered necessity 

of the work is based on the permissibility of the abortion, 

with caution  balancing the interests and harms resulting from 

the incident and weighing between them .Enter your abstract 

here (an abstract is a brief, comprehensive summary of the 

contents of the article). (Times New Roman; size-12) 

Keywords:

   

  ٓ

  ٓ

77



391 
 

1

2

3



392 
 

77131

19837256

328

72171

142713218

1987464

2717

271974



393 
 

2712

277742

198512

Myopathy)



394 
 

271734

2771252

199654

1

1424

7135

2



395 
 

3

4

5

97 270

 

 

 

 

 

 

 



396 
 

1

7356

37

 17

Hereditary Gauses3747

Multifactoriale

4767

2775

479



397 
 

1993 137

2

167



398 
 

3

28

15

67

 



399 
 

177

127

47

127127

152

11

2713

277772548

345



400 
 

272212

2712232

1985

37

33



401 
 

199972

121522

141717171997

1997277

5

117

72115

198569



402 
 

1

2

3

4

1983441



403 
 

5678

198528



404 
 

6

2774172



405 
 

1674271922



406 
 

199775177

7

19977323

199775285

1996397



407 
 

2776374

1

2

3



408 
 



409 
 



410 
 

 1992

 

 1997

 1987

 

 2777

 

 2719

 1767

 2771

 1427

 

 16742719

 1996

 

 112713

1367

 19972777

 1999

 2717

 2717

 2774

 72152722

 2776



411 
 

 2778

 2712

 1424

 

 

871

 2777

 1996

 

 1983

 1985

 2712

 2777

 97

 1993



412 
 

Legal controls for aborting a deformed 

fetus in light of the objectives of Islamic 

law 
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chlef.dz-d.dellali@univ 

الملخص
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Abstract  

The pregnancy of the foetus may be characterized by 

certain conditions in which it is not spared from birth defects 

that distort its creation and threaten the safety of its 

completion or render it non-viable and may even threaten the 

mother's life, which has been the subject of doctrinal 

controversy between scholars and late scholars about the 

permissibility of dropping the mutilated fetus and the stage at 

which this may be done, and the extent to which it affects 

maternal health among those who prioritize the life of the 

fetus, which is discretionary or judgmental, The mother's 

right to abortion is likely to be protected, and the safety of her 

life is realized. 

This paper will be a space for discussion of the 

various jurisprudential jurisprudence views on the provision 

of deformed fetal projection, and the conditions in which this 

may be done, by answering the problem of the dissolution of 

doctrinal sparring codes on the protection of the deformed 

fetus, between the mother's right to abortion and the right to 

life of the fetus? 

Keywords: deformed fetus, abortion, right to life, legitimate 

controls. 



414 
 

 

 

 



415 
 

                                                           



416 
 

                                                           



417 
 

                                                                                                                        



418 
 

                                                           



419 
 

                                                           



420 
 

                                                                                                                        



421 
 

                                                           

https://www.al-

qaradawi.net/node/3944 



422 
 

                                                           

https://binothaimeen.net/content/11806

https://binothaimeen.net/content/11806


423 
 

                                                           



424 
 

                                                           

https://www.al-

qaradawi.net/node/3944 



425 
 

                                                                                                                        



426 
 

                                                           

https://www.al-

qaradawi.net/node/3944 

https://www.al-

qaradawi.net/node/3944 



427 
 

 

                                                           

http://quran.ksu.edu.sa/tafseer/tabary/sura23-aya12.html
http://quran.ksu.edu.sa/tafseer/tabary/sura23-aya12.html
http://quran.ksu.edu.sa/tafseer/tabary/sura23-aya12.html
http://quran.ksu.edu.sa/tafseer/tabary/sura23-aya13.html
http://quran.ksu.edu.sa/tafseer/tabary/sura23-aya13.html
http://quran.ksu.edu.sa/tafseer/tabary/sura23-aya13.html
http://quran.ksu.edu.sa/tafseer/tabary/sura23-aya13.html


428 
 



429 
 



430 
 

-

-

-



431 
 



432 
 

https://binothaimeen.net/content/11806

 

https://www.al-qaradawi.net/node/3944

https://binothaimeen.net/content/11806


433 
 

Rulings  in islamic laws on aborting a deformed 

fetus in light of medical developments 

ghardaia.dz-bitour.mahammed@univ  

Abstract: 

The purpose of this study is: the cases of abortion of 

fetus with congenital malformation in Islamic rules by taking 

into account the medical point of view to the statement of 

Islamic legal rules in aborting à fetus with congenital 

malformation deducing the proven legal Islamic rules 
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concerning this matter that has been proven medically of the 

congenital malformation of the fetus?, Following that the 

literate and analysis approaches and the comparative 

approach thru literate lectures Islamic transcripts and from 

Islamic erudite concerning the abortion of the fetus before or 

after infusing life and soul to it whatever medical conclusion 

came up، by presenting it to religious rulesin order to decide 

of the act. 

In order for us to transcript whether it is forbidden to 

abort unless the fetus will causes a danger for his mother’s 

life. No way will the fetus be aborted after the infusion of the 

soul whatever were the congenital malformations، but before 

that which is before forty days and if it is proved that the 

fetus has congenital malformation and cannot be healed and 

nothing can be done by doctors، then at that point، abortion 

can be completed then. 

key words: Islamic law، mutilated fetus، rulings، abortion.  
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The ruling on aborting a deformed fetus 

according to jurisprudential rules

Salem.limane@gmail.com

rahmani-brahim@univ-eloued.dz

Abstract: 

Islam is a comprehensive religion. It grants every 

human being rights over others, even to the fetus in its 

mother’s womb. It requires that all measures be taken to 

protect it. It permits its mother to break the fast during 

Ramadan if she fears for him or for herself. It prohibits her 

from drinking or eating that will lead to a miscarriage. If it 

was disfigured except for necessity, he imposed provisions 

related to the crime against him, made it obligatory for a male 

or female slave to be taken care of whoever caused his 
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miscarriage, even if it was his mother, and prohibited the 

application of the punishment to the pregnant woman until 

she gave birth, in order to ensure his life. Because killing a 

soul is a major sin, and it makes no difference if this soul is 

walking on the ground, or a fetus in its mother’s womb, and 

there is no justification for killing it, even if the fetus is 

deformed; For all of this, and to achieve the goal of the 

Shari’a in preserving the five faculties, and the soul is one of 

these faculties, the Sharia established controlling and strict 

jurisprudential rules, which enlighten the diligent jurist in 

issuing the Shari’a ruling for aborting a deformed fetus. 

Keywords: deformed fetus; abortion; jurisprudential rules for 

abortion; abortion of a deformed fetus. 
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Jurisprudential rules governing the protection of 

a deformed fetus
12

1

 larbi.madjidi@univ-msila.dz 
2
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Abstract 

 In this research paper, we address the issue of 

protecting deformed fetuses from all forms of assault, such as 

miscarriage, and preventing, protecting, and treating them 

from all possible causes of deformities and disabilities, 

because deformity, like other diseases, has causes and 

motives that can be prevented and are also treatable, and we 

chose to make our study in light of jurisprudential rules. As 

comprehensive provisions, it is appropriate to include many 

details and branches of medical jurisprudence that aim to 

protect the deformed fetus from physical or moral assault on 

it. Often, abortion is thought of as a solution to get rid of it. 

 In this study, we followed the descriptive analytical 

comparative approach to the nature of the research, by 

explaining the concept of jurisprudential rules and the 

deformed fetus, then presenting some of the issues and 

rulings addressed by jurists that confirm the right of the fetus 

to life and the prohibition of assaulting it unless it poses a 

real danger to the mother’s life, and we By externalizing 

these rulings and medical issues to the jurisprudential rules 

that fall under them. 

 We have reached the most important jurisprudential 

rules that protect the fetus, preserve its dignity, and preserve 

its legal rights, and most of them are the rules of denying 

harm, and that the deformed fetus has its sanctity and dignity 

in Islamic law and Algerian law. It is not permissible to 

assault it in any case, especially after the soul has been 

breathed into it. It is also necessary to work and take 

measures to prevent the occurrence of deformities and 

prevention. Including after knowing the causes of deformities 

and their types or eliminating them, we also reached the 

importance of jurisprudential rules in explaining the 

provisions of calamities and medical developments related to 

the protection of the deformed fetus. 
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Keywords: Rules, Jurisprudential, Protection, Embryo, 

Deformed. 
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The Legal Framework for the Abortion of a 

Deformed Fetus from the Perspective of Algerian 

Legislation 

draicha614@gmail.com

Abstract: 

In contemporary times, medical sciences and biological 

studies have witnessed significant developments as a result of 

scientific research advancements. These developments have 

shed light on many concepts, including the concept of the 

deformed fetus, which is deemed worthy of legal protection. 

The laws vary in their acceptance of this type of fetus and in 
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the possibility of its abortion, as well as in how Algerian 

legislation addresses this issue. 

Algerian legislation unequivocally criminalizes 

abortion, without specifically addressing the issue of the 

deformed fetus in its penal code provisions. Consequently, 

the legislation does not differentiate in its criminalization of 

abortion between a deformed fetus, a fetus resulting from 

extramarital relations, or a fetus resulting from rape. 

Keywords:  Deformed fetus; Abortion; Algerian legislation; 

Legal framework. 
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Miscarriage of the foetus distorted between 

permission and criminalization 

 

Abstract:  

The issue of aborting a deformed fetus is a genuine 

problem faced by many societies. Studying the legitimacy of 

this act has been and continues to be a subject of concern for 

Islamic jurists. It has also created numerous legal challenges 

on both the international and internal fronts due to the 
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divergence of views between proponents and opponents. 

Some advocate an absolute prohibition of aborting a 

deformed fetus, rejecting deformity as a valid excuse or 

reason for abortion. On the other hand, another perspective 

calls for the necessity of aborting the deformed fetus and 

relieving oneself of its burdens before it comes into 

existence. These differences have left their mark on the 

formulation of laws in Arab countries that derive their 

provisions from Islamic Sharia, in contrast to Western 

countries that have decisively addressed the issue and 

permitted abortion, taking into account social and economic 

dimensions. This research study sheds light on various 

opinions presented by Islamic jurisprudence regarding the 

abortion of a deformed fetus, emphasizing the stance of 

Algerian legislator on this matter. 

Keywords: Fetus, Deformity, Abortion, Prohibition, 

Permissibility. 



526 

 

ۥ

                                                           

 



527 

 

 

 



528 

 

 

 

 

 

                                                           



529 

 

                                                           



530 

 

                                                                                                                        

4 



531 

 

 

 

 

                                                                                                                        

 



532 

 

 

                                                           

 

http://www.alukah.net/


533 

 

                                                           

 



534 

 

                                                           

https://ebook.univeyes.com/130734  

3 

 

https://ebook.univeyes.com/130734


535 

 

                                                           

1 



536 

 

 

                                                           



537 

 

 

                                                           

https://ketabpedia.com

https://ketabpedia.com/


538 

 

                                                           

https://ebook.univeyes.com/118759  

https://ebook.univeyes.com/118759


539 

 

                                                           

 

 



540 

 

                                                           



541 

 

                                                           

 



542 

 

 

                                                           

1  

3 1967 C 87 , Abortion Act 1967, 27th October 1967, in : 

https://www.legislation.gov.uk/ukpga/1967/87/contents  

https://www.legislation.gov.uk/ukpga/1967/87/contents


543 

 

 

                                                           

1 Section 1/1, Ibid. 



544 

 

 

                                                           



545 

 

                                                           

 

https://www.moh.gov.sa/Ministry/Rules/Documents/Executiv

e-Regulations-Health-Profession.pdf  

https://www.moh.gov.sa/Ministry/Rules/Documents/Executive-Regulations-Health-Profession.pdf
https://www.moh.gov.sa/Ministry/Rules/Documents/Executive-Regulations-Health-Profession.pdf


546 

 

 

                                                                                                                        



547 

 

                                                           

1 

 



548 

 

 

 

 



549 

 

 

 

 

www.alukah.net

 

 

https://ketabpedia.com

 

 

 

 

 

 

http://www.alukah.net/
https://ketabpedia.com/
https://ketabpedia.com/


550 

 

 

 

 

 

6- 

https://ebook.univeyes.com/130734  

 

https://ebook.univeyes.com/118759  

 

https://ebook.univeyes.com/130734
https://ebook.univeyes.com/118759


551 

 

 

 

 

 

 

 

 

 



552 

 

 

 

https://www.moh.gov.sa/Ministry/Rules/Documents/Executiv

e-Regulations-Health-Profession.pdf 

 1967 C 87 , Abortion Act 1967, 27th October 1967, in :  

https://www.legislation.gov.uk/ukpga/1967/87/contents 

 

 

 

https://www.moh.gov.sa/Ministry/Rules/Documents/Executive-Regulations-Health-Profession.pdf
https://www.moh.gov.sa/Ministry/Rules/Documents/Executive-Regulations-Health-Profession.pdf
https://www.legislation.gov.uk/ukpga/1967/87/contents


553 
 

Abortion of a distortion fetus in law between 

legality and criminalization 
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Abstract: 

Abortion is one of the topics that raises legal, social, 

medical, and ethical dilemmas, as it threatens the right to life. 

This right cannot be violated under any circumstances. The 

objectives of this study are to examine the legal texts related 

to the abortion of deformed fetuses, whether in health law or 

criminal law, and to highlight the differing provisions of 

comparative legislation on the abortion of deformed fetuses 

in terms of its permissibility or prohibition, and the stance of 

Algerian legislation on this matter. 

What we conclude is that the fetus has the right to life, 

protected both legally and religiously. The issue of aborting a 

fetus due to congenital deformities, which may be caused by 

genetic or environmental factors, is a serious matter as it 

constitutes an infringement on a living being who is legally 

protected. Abortion is only permitted, when necessary, 

specifically to save the life of the mother if the pregnancy 

poses a danger to her life. Most Western laws, along with 

Tunisian and Emirati law, permit the abortion of deformed 

fetuses. In contrast, most Arab legislations generally agree on 

the criminalization of aborting a fetus regardless of its 

condition. 

Keywords: abortion, fetus, deformed, genetic causes, 

external causes. 



555 
 



556 
 

 

 



557 
 

                                                           



558 
 

                                                                                                                        



559 
 

 

                                                           



560 
 

 

 

                                                                                                                        



561 
 

 

 

                                                           



562 
 

                                                           

1  Art .162-12, loi n 75-17 du 17 janvier 1975 relative à 

l'interruption volonfaire de la grossesse, jouenal officiel  

de la republique  française,18 janvier 1975,  p 740 . 

« Art . 162-12-L’interruption volontaire d’une grossesse peut, 

à toute époque, ètre pratiquée si deux médecins attestent, 

après examen et discussion, que la poursuile de la 

grossesse met en péril grave la santé de la femme ou qu’il 

existe une forte probabilité que l’enfent à naitre soit 

atteint d’une affection d’une particuliére gravite reconnue 

comme incurable au moment du diagnostic.    
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Terminating a pregnancy due to fetal deformity 

between medical necessity and the sanctity of the 

human soul A study in light of Islamic 

jurisprudence and Algerian law 
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Abstract: 

Continuous medical examination of the condition of the 

fetus enables the couple to know whether it will be born 

healthy or not, and this is what prompts them to try to abort it 

based on a future vision of how to care for it. This may be 

justified by the idea of medical necessity or social interest, all 

because of the prevalence of some terms on the international 

scene, such as the term reproductive health, and the Algerian 

legislator has been influenced by this through the legal texts 

he created related to the termination of pregnancy for 

therapeutic reasons. 

The purpose of preserving oneself is one of the first 

concerns of Islamic law, as the human being, according to its 

provisions, is respected alive and dead, even if he is a fetus, 

and all of this embodies the infallibility of the human soul. 

Therefore, through this study, we will try to clarify the legal 

criterion that can justify the termination of a deformed 

pregnancy before its natural date, in light of the views of 

Islamic jurisprudence and the orientation of the Algerian 

legislator, so that we have come to consider that the right to 

life is considered a contradiction to any criterion, except 

within the limits permitted by the wisdom of God Almighty. 

In accordance with conclusive legal texts 

Keywords: Fetus, abortion, medical necessity, fetal 

deformity. 
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Drop the deformed embryos in Yemeni 

legislation 

Abstract:  

     The great development was made by medical discoveries 

in the field of embryology and the use of modern medical 

devices that made it possible to monitor all stages of the 

development of the fetus in its mother’s womb. Doctors were 

now able to diagnose the condition of the fetus and confirm 

the presence of congenital deformities or serious diseases in 

the fetus, which raised the problem of Legal, medical, legal 

and ethical issues regarding the permissibility of aborting 

these deformed fetuses before their birth. 
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     The opinions and attitudes of lawmen, jurists of law and 

Islamic law varied and varied between a barrier to 

miscarriage of deformed embryos, and between them in 

accordance with specific controls and conditions, especially 

if this is necessary to save the life of the mother, and the 

Yemeni law has adopted this last opinion. 

Keywords: Abortion; fetus; congenital deformity; soul 

blowing; Yemeni legislation. 
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The deformed fetus and the ruling on its abortion 

in Tunisian law 

ma.ladjal@lagh-univ.dz

naciraghezali@yahoo.fr

Summary:

Due to the large number of abortions taking place in 

countries alike for various reasons, including a woman 

aborting a deformed fetus for fear of bullying and living with 

a mental or physical disability for life, and for fear of the 

health of the mother and the deformed fetus, legislation 

intervened between supporters and opponents of this type of 

abortion, so this The study aims to explain the concept of a 

deformed fetus and fetus, and explain the causes of 

deformity, highlighting the position of Tunisian law on 

aborting a deformed fetus, while mentioning the legal 

conditions that permit a pregnant woman to have an abortion.

Keywords: pregnant woman, deformed fetus, miscarriage, 

mental deformities, physical deformities. 
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Justifications for terminating the legal 

personality of a deformed fetus in UAE 

legislation 

 عبد المالك رقانيد.  ،شوقي نذيزأ.د 

 ،(الجزائز) 
 

 ،(الجزائز) 

summary 

UAE legislation is among the few Arab and Islamic 

legislations. If we were not to say that the only legislation 

that explicitly permitted the abortion of a deformed fetus; 

According to the conditions stipulated in Article 16 of 

Federal Decree Law No. (4) of 2016 regarding medical 

liability. 

Accordingly; The study aims in general: To explain the 

legal justifications in UAE legislation; According to the 

above decree, and the moral obligations of the doctor who 
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performs the abortion procedure, which are not excluded in 

general; About procedural restrictions or controls; Such as 

insight, advice, and objective controls. As if it was before the 

soul was breathed. 

Keywords: legal restrictions; legal personality; Substantive 

and procedural controls; Doctor's obligations; Insight. 
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Psychological care for a woman carrying a 

deformed fetus

- 

- 

- 

Abstract: 

Technological progress in the health field has led to 

early detection of fetal abnormalities during pregnancy, 

which may lead to psychological disorders that require 

psychological care.

Therefore, in this research paper, we will discuss the 

psychological aspect of a woman carrying a deformed fetus 

in detail by knowing: 

- Psychology of pregnancy and motherhood. 

- Psychology of the deformed fetus. 

- Psychological care for a woman carrying a deformed fetus. 

Keywords: psychological support, deformed fetus.
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Social stigma and disability: an analytical sociological 

study of the social representations of the disabled child in 

Algerian society 

Abstract:  

Since their birth  children with disabilities have been 

suffering from marginalization and contempt as a result of 

being stigmatized with traits and titles that offend them. They 

are unable to integrate and adapt with the rest of society  and 

it also causes them to live in social isolation. 

From this perspective  we seek in this research paper to 

examine the Algerian society’s view of the disabled child 

through a sociological analytical study of the phenomenon of 

social stigmatization of disabled children in our society 

through community members’ representations of disability. 
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Keywords: Social stigma; Disabled child; Social 

representations. 
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The Social Reality of Mothers of Distorted 

Children Between Fostering and Marginalization 

(Field Study on a Sample of Mothers of Mutilated 

Children in  laghouat City) 

ط.د 

arifchihab@gmail.com

abdelkaderbella800@gmail.com 

summary

Children's moral distortion is one of the main subjects 

that has not been given the luck of scientific studies, 

mailto:arifchihab@gmail.com
mailto:abdelkaderbella800@gmail.com
mailto:abdelkaderbella800@gmail.com
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especially sociology. The social dimension of the topic is the 

most important part, given that social reality has idiosyncratic 

characteristics and active roles in ensuring or marginalizing, 

The mothers of mutilated children as a prominent link in the 

field study are considered within the social pattern within and 

outside the family to affect and be affected and they have 

roles and practices. Social reality with diversity and pluralism 

affects and adversely affects the mothers of mutilated 

children when they lack social attention to their mutilated 

children. and their lack of social and psychological support 

directly affects their psychosocial toughness and that the 

mothers of mutilated children lack social welfare, Society's 

neglect of their mutilated children, indifference and lack of 

social support for that group.

Keywords: social reality, distorted children, sponsorship, 

marginalization.
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Abortion of a deformed fetus between acceptance 

and rejection in Arab societies. A socio-social 

study of the relationship of abortion to the 

economic and cultural level in our societies 

 : الجنين، الجنين المشوه، الإجهاض، الحق في الحياة.
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Abstract: 

This study deals with the issue of the deformed fetus 

in Arab societies between the acceptance and rejection of 

abortion, as the issue of abortion has raised a wide and great 

controversy in all countries and physical deformities have 

raised a difficult legal, medical, moral, ethical, legal and 

social issue, in light of the great development played by 

modern medical discoveries in the field of fetal science, as 

modern medical devices have made it possible to monitor the 

development of the fetus in its mother's womb in its various 

stages. Modern medical devices have made it possible to 

monitor the development of the fetus in the mother's womb in 

its various stages and also enabled him to identify the 

diseases that affect the fetus while it is in the mother's womb, 

and to determine the presence of a fetal abnormality of 

physical defects or mental retardation of the fetus and 

diagnose these congenital malformations. The first trend calls 

for a strong rejection of abortion for deliberately deformed 

fetuses, while the second opinion is in favor of abortion 

without restriction, and the last one is in favor of abortion but 

with a set of conditions. 

Keywords: Fetus, malformed fetus, abortion, right to life. 
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The deformed fetus is caught between its right to 

life and the fear of psychological and social harm

1

Amel.bellaoui@univ-batna.dz
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Abstract:  

After the scientific revolution and technological 

advancements that humanity has recently witnessed, and the 

possibility of harnessing and using them to achieve the 

interests of individuals, societies, and countries economically, 

politically, scientifically, and medically, The latter has 

advanced greatly in its various aspects, from developing 

medicines and various treatments for deformities, to detecting 

incurable diseases early., through which doctors can perceive 

the patient before it is too late, as is the case with cancer, to 

identifying the type of fetus, as well as its development in its 

various stages from fertilization to birth.

Specialized doctors have been able, by means of 

highly accurate medical methods, to notice whether the fetus 

is normal or whether it has a disease or deformity. They have 

also been able to indicate the type of deformity, whether it is 

mild and can be treated, or severe, with the presence of which 

the necessary life interests will be lost. Depending on what 

the doctors have decided, jurists build Their ruling on 

aborting a deformed fetus: If the doctors’ testimony is certain 

or close to certainty and knowledge that the deformity harms 

the fetus and causes severe hardship, then this interest is 

preceded by committing the harmful effects of abortion. If 

the testimony is less than that, the abortion is prohibited and 

the interest of preserving the fetus’s life is preceded by the 

harm that carries the harm and hardship. 

Keywords: Mother's interest; Aborting the fetus; Type of 

deformity; Current issues; Contemporary jurists. 
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 The Impact of Society's Perception on Children 

with Deformities

dz.alger-univ@.benmohamedh

ABSTRACT:

Children born with congenital or physical deformities 

face numerous obstacles in their lives, including social and 

psychological struggles, as well as challenges for their 

families. Unfortunately, these difficulties are often 

exacerbated by society's narrow-minded attitudes towards 

their disabilities. Despite the widespread prevalence of such 
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conditions, both in Algeria and around the world, societies of 

all levels of development struggle to effectively address these 

issues. This is especially troubling for individuals who did 

not choose their deformities but rather were born with them 

or acquired them through accidents or illnesses. When 

marginalized and socially isolated, these children are further 

marginalized and suffer the consequences 

Keywords: congenital and physical perceptions, children, 

society perceptions.social disdain 
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The importance of the media in building 

awareness of the deformed fetus issue 

pr.slimani.l@gmail.com

Abstract:

 The issue of the deformed fetus is especially in Arab 

societies in which relatives are frequently married; One of the 

most important health issues that needs media support, aims 

to raise awareness of its causes, risks and psychological 

effects on individuals related to them.  

Therefore, the various media and communication must 

be invested to publish facts and information aimed at 

changing convictions in order to deal positively with the issue 

of the deformed fetus, by moving away from their causes as 

much as possible as well as how to deal with them in the 

event of their occurrence, especially in terms of 

mailto:pr.slimani.l@gmail.com
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jurisprudence, because it relates to the human spirit that God 

Almighty honored. This represents the essence of what this 

research paper aims. 

Keywords: healthy media, deformed fetus, awareness. 
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The effect of nuclear explosions on fetal 

deformities, the Reggan area is an example 

ABSTRACT:

         This study aims to highlight the negative effects 

resulting from nuclear explosions on the environment and 

humans, particularly fetal deformities in the Reggan region. 

The significance of this study lies in its contribution to the 

scientific understanding of the environmental and health 

impacts of nuclear events, which helps guide efforts aimed at 

protecting the environment and addressing the negative 

consequences of such events in the future. The study 

addressed three main areas. The first explores nuclear 

explosions in Algeria by discussing the concept of these 

explosions and their effects in Algeria. The second focuses 

mailto:tahri.driss@univ-ghardaia.dz
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on the repercussions of nuclear explosions on the 

environment and humans, while the third examines the 

effects of nuclear explosions in the Reggan region and their 

impact on fetal deformities. 

Keywords: nuclear explosions, fetaldeformities, Reggan 

region.
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Medical Liability for Fetal Deformities Resulting 

from the Use of Medicines 

AISSAOU FATMA  

Akli Mohand Oulhaj University – Bouira 10000 - (Algeria) 
 f.aissaoui@univ-bouira.dz 

Abstract:  

There has been, recently, a remarkable increase in the 

percentage of deformed fetuses. These deformities are due to 

various reasons, some of which are genetic, while some 

others go back to the woman’s diet during pregnancy or her 

consumption of alcohol and drugs. However, statistics 

indicate that a large percentage of these deformities are due 

to the medications taken by pregnant women. 

Hence, the choice of this research paper aims to 

determine the medications that cause fetal deformities and the 

extent to which these fetuses can be treated. This is in 

addition to determining who bears responsibility in this case; 

whether the drug companies, the doctor, or the pharmacist. 

Keywords: fetus, congenital malformations, medical 

liability, abortion. 
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Introduction: 

Although the use of medications is sometimes 

necessary for the pregnant woman, it may pose a threat to the 

life and normal development of the fetus. The medications 

reach the fetus through the placenta leading to narrowing the 

blood vessels, which reduces the access of food and oxygen 

necessary for the fetus’ life causing problems for its mental 

and physical development.  

Although medicines must be prescribed with extreme 

caution to the pregnant woman and according to the period of 

pregnancy, sometimes pharmaceutical companies neglect to 

mention the danger of the medicine to the fetus. Additionally, 

the doctor is sometimes forced to prescribe medicines to the 

pregnant mother in order to preserve her life, but this 

sometimes leads to deformities in the fetus, and hence 

medical liability rules are raised.  

The importance of this issue appears in its connection 

to the life and normal development of the fetus on the one 

hand, and to the mother’s health on the other hand. It is also 

linked to the responsibility of the doctor and pharmaceutical 

companies for the deformities that befall the fetus as a result 

of the mother taking a medication prescribed by the doctor. 

The present study aims to demonstrate the effect of 

taking medicines during pregnancy on the fetus, in addition 

to the most important deformities that this fetus may suffer 

from. It also aims to determine who bears responsibility for 

these deformities by answering the following problem: What 

is the scope of the doctor's responsibility for fetus deformities 

that result from medication? 

To answer this problem, we have used the descriptive 

approach in explaining the various deformities that affect the 

fetus, as well as the analytical approach in analyzing the texts 

in order to determine the scope of medical responsibility for 

these deformities. 

We also divided our research paper into two axes: 

The first axis: The concept of the deformed fetus and the 

effect of medications on it during the stages of pregnancy 
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The second axis: Bearing the medical liability for 

deformities that affect the fetus due to medication. 

The first axis: The concept of the deformed fetus and the 

effect of medications on it during the stages of pregnancy 

1- The concept of the deformed fetus: 

A- The concept of the fetus: 

The fetus, according to the majority of Muslim jurists, 

is what has reached the stage of complete creation, i.e. its 

organs such as the eye, hand and fingers have begun to 

appear. Before this stage, it is not a fetus, even if it is a clot 

 ,Accordingly .(Al-Jamal, 2008, p. 18) (المضغة) or a lump (علقة)

they permit abortion before this period, which they have 

limited to 120 days. 

 As for the Maliki jurists, they believe that the fetus 

begins its life from the moment the ovum is stuck in the 

uterus. Therefore, they do not permit abortion except for 

medical necessity from the moment of fertilization until birth. 

(Al-Bar, 1999, p. 273) 

In the legal jurisprudence, a fetus refers to the ovum 

that is fertilized by a sperm from the beginning of its 

formation until birth. This fertilization can occur inside or 

outside the uterus and the pregnancy can continue either in a 

natural or artificial uterus. (Rahman, 2019, p. 18) 

However, doctors do not refer to the fertilized ovum 

as a fetus until after eight weeks, when the human 

characteristics appear clearly in it. As for the period prior to 

these eight weeks they call it an embryo (Mohsen, 2004, p. 

16) where the fetus is in the stage of growth and cell 

formation, or as described by the Quran the stage of the clot 

( لعلقةا ) and then the lump (المضغة).  

The first stage of pregnancy, in which the fetus is 

formed, is regarded as the most dangerous stage in the life of 

the fetus because this later in this period is vulnerable to 

various deformities. Most legislations protect the fetus by 

criminalizing abortion from the moment of fertilization until 

the moment of birth. This was adopted by the Algerian 

legislator in Article 304 of the Penal Code, even though some 

few legislations permit abortion in the early stages of 
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pregnancy. This article stipulates: "Anyone who aborts a 

pregnant woman or a woman who is supposed to be pregnant 

by giving her food, drinks or medicines, or by using violent 

methods or acts, or by any other means, whether she consents 

to it or not, or attempts to do so, shall be punished with 

imprisonment from one to five years and a fine from 500 

DZD to 10,000 DZD. If the abortion leads to death, the 

penalty shall be temporary imprisonment from ten to twenty 

years. In all cases, a ruling may be issued in addition to that 

to prevent residence." The text of this article punishes the 

abortion of a pregnant woman absolutely without specifying 

the duration of the pregnancy, thus this text protects the fetus 

from the moment of fertilization of the ovum until the 

completion of birth. 

B- Types of the fetal deformities: 
A deformed fetus is a fetus that has a congenital or 

neurological defect and is still alive inside the womb. The 

deformities that affect it can be categorized into the following 

groups: 

- The first group: is not compatible with the life of the fetus 

in the womb and lead to its miscarriage in the first months of 

pregnancy. These deformities include defects in the nervous 

system and internal organs, or chromosomal defects. 

- The second group: is compatible with the life of the fetus 

in the womb, but lead to its immediate death after birth. It 

includes heart and blood vessel defects, obstruction of the 

trachea of the lung, kidney atrophy, or a deficiency in brain 

growth. Medical development has made it possible for the 

child to continue his/her life with some of these deformities, 

yet it is a disabled life that is completely dependent on others. 

(Al-Din, 2021, p. 178) 

- The third group: is represented in congenital deformities 

that do not disrupt the life of the fetus before or after birth. 

The child would live with congenital deformities such as cleft 

lip deformities, limb deformities, or mental retardation due to 

a deficiency in brain growth. Nevertheless, medical 

development has made it possible to treat some of them. 
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C-Methods of detecting fetal deformities 

Fetal deformities can be diagnosed through several 

technical means, the most important of which are the 

following: 

- Premarital genetic consultations, where the genetic diseases 

of the spouses that may be transmitted to the fetus after 

marriage are identified. 

- Prenatal diagnosis: It is a set of techniques that allow for the 

detection inside the uterus of all organic abnormalities and 

genetic diseases that affect the fetus from the moment of 

fertilization until birth. It includes ultrasound imaging, blood 

testing of the pregnant woman, and amniotic fluid testing. 

2- The effect of medications on the fetus during the period 

of pregnancy 

The causes of fetal deformities vary from internal 

causes, represented in genetic factors or a defect in the fetus’s 

genes, to external causes such as consanguineous marriage, 

genetic diseases of the spouses, as well as viruses like the 

German measles virus. This in addition to taking drugs and 

chemicals such as alcohol, drugs, painkillers, and 

medications for treating some diseases such as diabetes, 

epilepsy, and cancer. 

The mother’s exposure to radiation also leads to the 

development of a chromosomal defect, which results in 

several deformities such as nervous disorders, lip deformities, 

and others. 

The effect of medications on the fetus varies 

according to each stage of pregnancy: 

- In the first trimester of pregnancy, the cells and organs of 

the fetus begin to form, and fetal deformities occur more 

frequently. Thus, it is preferable not to take medications at 

all, except in cases of necessity to preserve the mother's life. 

- In the second trimester of pregnancy, the fetus’s organs are 

still forming and growing. It is also preferable not to take any 

medication in this stage, although it is less dangerous than the 

previous one. 

- In the last trimester of pregnancy, most of the fetus’s organs 

are complete except for the brain and reproductive organs. 
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Hence, caution should be exercised when taking medications 

that affect hormones or those that affect the brain, such as 

alcohol, drugs, and medications for mental illnesses. 

Among the safe medications during pregnancy, we 

find the following: 

 - Nutritional supplements. 

 - medications for asthma, diabetes and blood pressure 

patients. 

 - some pain relievers such as Paracetamol. 

- The vaccine against tetanus. 

Yet, in all cases, it is preferable to resort to natural 

medications such as honey, lemon, and olive oil. 

The second axis: Bearing the medical liability for 

deformities that affect the fetus due to medication 

Medical liability for fetal deformities caused by 

medications is raised against the medicine producer, medical 

analysis centers and the doctor who prescribed the drug. 

1- The medicine producer's liability for fetal deformities 

A- Definition of medical liability and its elements 

Medical liability is defined as holding the doctor and 

other medical practitioners responsible for any damages that 

occur during their practice of the medical work based on 

three elements: error, damage, and the causal relationship 

between them. 

The nature of proving the error and the value of 

compensation differ according to the nature of the obligation, 

whether it is an obligation to exercise care or an obligation to 

achieve a result, and whether the liability is contractual or 

non-contractual. 

The development of medicine has led to the 

emergence of new medical results that are difficult to be 

subject to the traditional rules of liability. Hence, this later is 

often based on risks. 

Treating the pregnant woman and prescribing 

medication for her is an essential part of the medical work, 

which requires medical liability for any harm that may occur 

to her or her fetus as a result of an error in diagnosis or 

prescription of medication. However, sometimes the harm is 
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the result of an error in the composition of the medication 

itself. Thus, not only the doctor but also the manufacturer of 

the medication bears responsibility. 

B- Obligations imposed on the medicine producer 

During its manufacture and distribution, the medicine 

is subject to accurate procedures that distinguish it from other 

industrial products. It is, also, subject to a rigorous control in 

order to ensure the complete protection of medicine users due 

to the consumer's ignorance of its danger. 

Consumption of the medication may result in 

damages that require granting appropriate compensation for 

the user, which can only be achieved by acknowledging the 

responsibility of the medicine producer. 

Article 208 of Law 18-11 concerning health defines 

the medicine as: "Any substance or composition that contains 

therapeutic or preventive properties for diseases and all 

substances that can be prescribed to humans or animals in 

order to make a medical diagnosis or restore, correct or 

modify their physiological functions." 

The defect in the field of medicine has a special 

concept that differs from the hidden defect that requires a 

guarantee in general. The defect here does not mean a 

decrease in the benefit and value of the sold product only, but 

rather a decrease in the safety and security that the consumer 

must enjoy. (Abbas, 2013, p. 36) 

The French judiciary has recognized the producer's 

liability for damages resulting from a defect in the 

composition of the product, which is a difficult goal to prove 

because it requires very advanced technologies on the one 

hand and the increase in intermediaries and interveners in the 

product circulation chain on the other hand. For this reason, 

French judicial jurisprudence has imposed several obligations 

on the seller, including the obligation to inform, the 

obligation to warn, and the obligation to ensure safety, which 

the legislator has adopted by issuing special legislation in 

favor of victims. Some of this later are related to consumer 

protection, while some others have created special 
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compensation systems, in addition to creating new forms of 

liability. (Filali, 2011, p. 247) 

C- Liability without fault for the damages occurring to 

medicine consumers 

Legislation requires the medications manufacturer to 

inform the consumer of all information about the medicine 

he\she uses, in addition to the expected risks of the medicine 

produced. The producer is, also, committed to safety and 

tracking the medicine to be in line with medical 

developments. Accordingly, the producer is responsible for 

all damages caused by the medicine to the consumer due to 

his\her failure to comply with the obligation of informing, 

safety or tracking the medicine. This was confirmed by the 

judiciary in France, especially after 1998,1 in response to the 

European trend issued on July 25, 1985 regarding liability for 

defective products. It decided that the patient has the right to 

refer directly to the medicine producer and that the latter is a 

guarantor of the risks posed by the medication product and 

the hidden defects that appear in it. Accordingly, the patient 

obtains compensation directly from the medicine producer 

without being obligated to prove the traditional elements of 

liability represented in error, damage and causation. This is 

because the producer is obligated to warn and inform the 

medicine consumer of any risks and damages before the 

product is put on the market, which is an obligation to 

achieve a result. (Hanna, 2011, p. 273) 

This kind of responsibility is called liability without 

fault or liability based on risk as the responsible party 

compensates for the damage even if he/she did not make any 

mistake. This later is responsible for his/her inability to 

achieve safety for the users of his/her product, which is a new 

responsibility that emerged as a result of the development in 

the field of medicine production. This was stipulated by the 

Algerian legislator in Article 140 repeated of the Civil Code, 

which is represented as follows: "The producer is responsible 

for the damage resulting from a defect in his/her product even 

                                                           

1 Law No. 389-98 issued on May 19, 1998. 
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if he/she is linked to the injured party by a contractual 

relationship. Any movable property is considered a product, 

even if it is connected to real estate, especially agricultural 

products, industrial products, animal husbandry, food 

industry, marine fishing and electrical energy", Article 140 

repeated 1 added: "If the person responsible for the physical 

damage is absent and the injured party had no role in it, the 

state shall assume the compensation for this damage." 

This responsibility is called objective liability as it is 

not based on error and goes beyond the idea of the relativity 

of the contract. 

Therefore, if the medication that the pregnant woman 

has taken based on a medical prescription did not include in 

its leaflet that it causes fetal deformity, then the manufacturer 

of the medication bears the medical liability in case that the 

fetus was deformed even if the pregnant woman has not 

proven any fault on his/her part. This is because he\she failed 

to fulfil his/her obligation to inform on the one hand, and 

his/her obligation to safety on the other hand. 

In this regard, it is worthy to mention a case that 

caused a great uproar in France about a medicine that was 

exhibited in the market and caused fetal deformities, which is 

called "Depakine". This drug, which was on the market since 

1967 in France, was prescribed for patients with first-degree 

epilepsy. But, after a while, many women noticed that taking 

this medicine was the reason for their fetuses to be deformed. 

In 1980, a media uproar was raised about it after the Patients' 

Rights Association filed a lawsuit against the manufacturer of 

this medicine to bear responsibility for the fetal deformities 

caused to the pregnant women who took it during pregnancy. 

After years of analysis and study, the prescription of this drug 

to pregnant women was banned in 2006. This was after more 

than 33,500 fetuses have been exposed to deformities and 

many other mothers have lost their children. Then, in 2021, 

the prescription of this medicine was banned for every 

woman of a childbearing age. 
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 2- The responsibility of the analysis center for the birth 

of a deformed child 

The responsibility of the analysis center for the birth 

of a disabled child was raised in France in 2000, in a case 

called the "Perruche case". The facts of this case can be 

summarized as follows: When Mrs. Perruche was pregnant 

with her son Nicolas, her daughter suffered from German 

measles. A few days later, the mother also showed signs 

indicating that she had got the same disease, and that this 

disease could cause deformities in the fetus. The mother told 

her doctor about her desire to have an abortion if the child 

would be born deformed. The doctor prescribed tests and 

analyses for her, but the results of the analyses showed that 

she was immune to German measles and that there was no 

danger to the fetus. After the birth of her son on January 13, 

1983, it turned out that he had been affected by German 

measles and was born disabled. The child's father decided to 

take action against the doctor, the laboratory, and the 

insurance company, because they had deprived his wife of 

the opportunity to voluntarily terminate the pregnancy and 

avoid the birth of a disabled child. (Court of Cassation 

Plenary Assembly, 2000, p. 17) 

As a result, the French Court of Cassation issued its 

famous decision “the Perruche decision” on November 17, 

2000, in which it decided that the child Nicolas Perruche 

could claim compensation for the damage caused by his 

disability and resulting from the defects in question. This was 

on the basis of the mother missing the opportunity to avoid 

giving birth to a disabled child. 

This ruling sparked widespread protests among 

radiology and analysis centers, claiming that it made their 

work impossible and that insurance premiums were too high. 

This resulted in amending Article 1 of the law of March 4, 

2002, and issuing the law of February 11, 2005, which states: 

“No one can claim that he/she was harmed just by his/her 

birth.” Accordingly, disabled children no longer have the 

right to claim compensation due to being born with a 

disability. 



834 
 

2- The doctor's responsibility for the fetal deformity 

The doctor treats the patient through several stages, 

starting with the examination stage and ending with writing 

the prescription. After diagnosing the disease, the doctor 

provides the patient with a prescription specifying the 

appropriate medicine according to medical principles. The 

latter is subject to technical and objective conditions, the 

breach of which entails the doctor's responsibility. 

When writing the prescription, the doctor is obligated 

to exercise the necessary care in prescribing the appropriate 

treatment. However, the patient may suffer from some 

damages due to the medications, which would require the 

doctor's responsibility. This latter’s commitment to safety is a 

commitment to achieving a result, which is the commitment 

not to give spoiled or harmful medications. 

The doctor's responsibility for the prescription is 

based on the following cases: 

- If the prescribed medication is scientifically excluded or by 

other treatment methods or violates the applicable medical 

rules. 

- If he/she makes a mistake in describing the method of using 

the medication, such as increasing the percentage that is 

scientifically permitted, or not informing the patient of the 

precautions that must be taken, such as not being exposed to 

sunlight when using the medication, or not eating specific 

foods during the treatment period. 

- The doctor's responsibility is also raised for the interaction 

of the medications prescribed to the patient, causing him/her 

harm. 

-Lack of clarity in the prescription is also considered one of 

the errors that the doctor is responsible for because the lack 

of clarity in the prescription can make the pharmacist unable 

to read it or lead him/her to commit a mistake in reading it. 

-The doctor is asked about not informing the patient of the 

side effects of the medication and the unwanted ones, no 

matter how simple they are. 

-The doctor is also asked about wasting every serious and 

real treatment opportunity that the patient is deprived of as a 
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result of taking the medication that the doctor prescribed 

incorrectly. 

When the doctor's responsibility is established, the 

patient has the right to request compensation for any material 

or moral damage that he/she has suffered from. (Khantar, 

2023, p. 295) 

The doctor's responsibility for fetal deformities is 

based on his\her failure to fulfil his\her duty of informing or 

making an error in prescribing the treatment. The doctor can 

make an error in prescribing medications to the pregnant 

woman, which leads to harming the fetus and causing 

deformities in it as previously indicated in the case of the 

Depakine medication. Therefore, the doctor must be careful 

in prescribing medications to the pregnant woman. If he\she 

makes an error in prescribing the medication, which results is 

causing deformities in the fetus, then his\her medical liability 

must be assumed. 

Although the doctor is only obligated to exercise care, 

when preparing the prescription and writing a suitable 

medicine for the disease, he\she is also obliged to achieve a 

result and be responsible for all errors contained in the 

prescription, including the errors that harm the fetus. This is 

what was stipulated in Article 353 of the Algerian Health 

Law. The legislator has obligated the doctor and all health 

institutions to insure against civil liability because an error in 

prescribing medicine to a pregnant woman is considered a 

treatment error. Consequently, the doctor must ensure that 

what he\she writes in the medical prescription is clear, 

accurate and effective. He\she must also guide the patient on 

how to use the medicine (Ali, 2022, p. 143) because the risks 

of this later must be less than the risks of the disease, which 

is what the Supreme Court has decided in file No. 205312 

dated on October 8, 2003. 

Conclusion  

Fetal deformities have been a rapidly spreading and 

increasing phenomenon, which has made it the subject of 

many social, psychological, scientific, religious and legal 

studies. Identifying the causes of the spread of fetal 
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deformity, how to treat it, and determining who is responsible 

for it in some cases has become a matter of interest to 

researchers in all fields. Through our research paper, we 

addressed medical liability for fetal deformities resulting 

from a pregnant woman taking medication. We finally 

reached a set of results that we summarize as follows: 

- The fetus refers to the fertilized ovum from the moment of 

fertilization until the completion of birth. 

- The Algerian legislator does not differentiate between the 

stages of fetal development in the responsibility for abortion. 

- The causes of fetal deformities are multiple, some of which 

are known and some others have not yet been determined by 

medicine. 

- Some medications taken by pregnant women cause fetal 

deformities. 

- There is no explicit text in the Algerian legislation that 

permits the abortion of a deformed fetus. 

- The rules of civil liability are insufficient to determine who 

is responsible for fetal deformities resulting from medication. 

Accordingly, we present the following recommendations: 

1- Amending the Algerian Health Law by adding a second 

paragraph to Article 77 that allows voluntary termination of 

pregnancy whenever it is proven by a medical report that the 

fetus is deformed and cannot survive in the future. 

2- Amending the Algerian Penal Code by adding a second 

paragraph to Article 308 to stipulate that abortion shall not be 

punishable if it is proven by a medical report that the fetus is 

deformed and cannot survive in the future. 

3- Establishing specialized centers for early detection before 

birth, across all states of the country, so that parents can 

detect deformities since the beginning of pregnancy and 

before the soul is blown into the fetus, so that they can make 

the decision to abort. 

4- The necessity of the Ministry of Religious Affairs and 

Imams to intervene by publishing the fatwas of the Islamic 

jurisprudence councils regarding the permissibility of 

aborting a deformed fetus before the soul is bowed in it, 
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whenever it is medically confirmed that it is not able to live 

in the future. 

5- Amending the rules of medical liability for medicine 

manufacturers and doctors, so that they are based on risks and 

not on error. 

6- The necessity of compulsory insurance for medicine 

manufacturers against risks that may affect the fetus and 

cause deformities. 

7- Establishing funds to compensate for the risks caused by 

medications to fetuses in order to facilitate obtaining 

compensation. 

8- Preventing doctors from prescribing medicines that cause 

deformities to the pregnant women’s fetuses, such as 

neurological medicines, painkillers, and cancer medicines, 

under the penalty of legal liability. 
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