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Summary:

This study aimed to shed light on the comparison of the discretionary power
of the criminal judge between Islamic law and positive law.

Among the most important findings of this study are the following:
v' That Islamic law and Algerian law agreed to narrow this authority with regard
to the prescribed penalties (the penalties prescribed in the Holy Qur’an and the
Sunnah of the Prophet and the consensus regarding Islamic law, the penalties
prescribed in the laws related to penalties), where the judge chooses the
appropriate punishment from among the penalties prescribed according to the
type and gravity of the crime.
v The Algerian law is narrow in terms of penalties in mitigating and aggravating
cases and circumstances from the discretion of the judge, setting the minimum and
maximum penalties in a manner that prevents the judge from exceeding them, as
he chooses one of the penalties stipulated between these two limits based on

professional experience.
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